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“Count on us for peace, never for war”

National Indigenous Organisation of Colombia (ONIC).



Executive summary

The present study elaborates on participation of indigenous peoples in transitional justice
processes, with the aim of understanding if and how these processes can serve as a vehicle for
advancing the effective rights of indigenous peoples in a given territory. The ongoing
transitional justice process in Colombia — product of the 2016 peace accords between the
FARC-EP and the Colombian Government — is studied in order to better understand the
dynamics and possibilities presented within the framework of a current process. As a guiding
framework for analysis, a model product of a symposium hosted by the International Centre for
Transitional Justice, is used.

Looking at the Colombian context, stakeholders of different kinds all agree that indigenous
peoples and other ethnic minorities have suffered disproportionally by the conflict — both when
it comes to direct effects of the conflict as well as the more indirect. As a consequence of these
affections, as well as other factors, at least about half of the more than one hundred indigenous
peoples in Colombia, face the risk of extinction. The study presents a number of proof pointing
to the fact that the Colombian State has been unable to protect indigenous peoples, but what is
worse, it also finds overwhelming evidence pointing to the unwillingness of the State to protect
the peoples.

Indigenous peoples have been victims of a number of negative factors directly and indirectly
caused by the conflict, including but not exhausting: killings and massacres, forced recruitment,
false positives and forced disappearances, threats, forced displacement, confinement, sexual
violence, child recruitment and land grabbing. Apart from these factors of the armed conflict
they also struggle with other conflicts which in some cases are aggravated by the internal armed
conflict, including megaprojects, legal and illegal mining and logging, agro-industry, drug
production and trafficking, and colonisers. In addition to this, their survival is also dependent
on the management and adaptation to global phenomena such as climate change and pandemics
— as at the time of writing — the COVID-19.

As for violent conflicts, peoples also suffer from the on-going conflicts with the remaining
guerrilla groups — ELN and EPL, neo-paramilitary forces, FARC-EP dissidents and criminal
gangs. All boils down to a picture including multiple conflicts affecting the wellbeing and
survival of peoples — some directly derived from the armed conflicts, some indirectly and
aggravated by the conflicts, and still some of other nature. Considering this complex context,
what can a transitional justice process stemming from a peace agreement with one of the actors
— FARC-EP — mean for the advancement of indigenous peoples’ rights in Colombia?

Firstly, while the peace negotiations lacked the involvement of ethnic minorities until the very
last moment, when the Ethnic chapter was included, the system created for the transitional
justice process counts with the elements and structures for an inclusive and culturally adapted
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process. The Comprehensive System for Truth, Justice, Reparations and Non-Recurrence
(SIVIRNR) by means of its three institutions; the Commission for Truth, Coexistence and Non-
Recurrence (CEV); the Special Jurisdiction for Peace (JEP); and the Special Unit for the Search
for Persons Deemed as Missing in the Context of and Due to the Armed Conflict (UBPD); all
most certainly will make important contributions to the satisfaction of the right to truth, justice
and reparations for indigenous peoples and individuals belonging to the peoples. The question
is whether they can contribute to a transformative type of transitional justice, advancing the
respect for the rights of indigenous peoples in Colombia?

Supposing that the implementation of the SIVJRNR follows the path taken during its inception
phase, the possibilities for the Colombian process to be transformative in regards to indigenous
peoples’ rights should be promising, relying on the accuracy of the ICTJ recommendations.
However, not only the SIVIRNR is decisive in this respect — also other programmes and
institutions, as for example the land restitution programme, the reincorporation programme, the
Development Plans with Territorial Focus, the Program for Substitution of Illegal Crops, and
the Comprehensive Rural Reform — will have implications for the realisation of indigenous
peoples’ rights. And, maybe above all, the security situation in the territories is decisive,
affecting the wellbeing of indigenous peoples, threatened by legal and illegal activities that
continue and even accelerate in the post peace-accords era in the form of extractive industries,
agribusiness, colonisation by small farmers, drug production and trafficking, illegal armed
groups and criminal gangs; causing displacement, confinement, land grabbing, killings and
other human rights violations, leading to a veritable ethnocide or cultural genocide and in some
cases ethnic cleansing of indigenous peoples.

One of many challenges in the Colombian case is the large number of indigenous peoples. The
process is of course made more manageable through the interaction with organisations that
represent several or even a large number of peoples, such as in the case of the National
Indigenous Organisation of Colombia (ONIC). However, it seems reasonable to be concerned
whether the peoples that are smaller in numbers and at the verge of being extinct, have a say
and real influence. ONIC claims to represent these peoples and in effect draws attention to the
special situation faced by them, but still, in a process like this, it must be of great importance
seeing to that not only the stronger peoples are heard and benefit from the process, but also the
ones lacking resources and their own political platform. Otherwise the process risk worsening
inequalities and dividends between peoples.

While the research framework rightfully points to the importance of respecting indigenous
peoples’ representative institutions, it might be valuable to keep in mind the basic principles of
a human rights-based approach, including participation, non-discrimination, empowerment and
transparency.

The question whether indigenous peoples’ participation in transitional justice represents an
opportunity for change is not easily answered, and the answer will necessarily vary from one
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case to the other. Further, this case study is made relating to transition from an internal armed
conflict, why the question is how much can be translated to a situation where the transition at
hand is one of authoritarian rule to democracy or from colonisation to self-determination and
self-governance. The Colombian peace and transitional justice process complies to a large
degree with the conditions set forth in the research framework, conditions that are supposed to
give fertile ground for the participation of indigenous peoples and for advancing indigenous
peoples’ rights. The exception is the peace negotiations process where indigenous peoples were
invited only at the very last moment.

Now, what would be reasonable and achievable looking at the context and its different actors?
Although it would be important to disclose and make widely known all injustices committed
by the Spanish Crown during colonial times — especially less known practices — maybe from a
justice perspective it would be wiser and more reasonable to focus on more recent times, say
from the independence from Spain. This would probably also make for better chances in terms
of justice as it would be possible to claim the continuity of the Colombian State from that point
in time. Nevertheless, the mandate of the Colombian Truth Commission does not go as far back
as independence from Spain, it does however cover a relatively wide time-frame within which
there should be a good potential for finding and exposing the patterns of gross human rights
violations and serious infractions of international humanitarian law, committed against
indigenous peoples, albeit only in the context of the internal armed conflict. The findings could
be used as an advocacy resource for indigenous peoples at a more general level. When it comes
to the JEP, cases will probably be of more recent nature, but on the other hand provide more
detailed evidence on specific events and situations compared to the Truth Commission.

Looking outside of the SIVJRNR, there are also other mechanisms with potential to advancing
indigenous peoples’ rights on the ground. The land restitution programme is such a component
having the potential of securing much needed land rights for the peoples. However, the capacity
shortage for its implementation needs to be addressed for effective change on the ground. Other
components include the Development Plans with Territorial Focus, the National
Comprehensive Programme for the Substitution of Crops Used for Illicit Purposes and the
Comprehensive Rural Reform — also these facing difficulties of adequate implementation,
especially in relation to indigenous peoples.

Reflecting on the genuinely disturbing conditions for the incredibly rich variety of indigenous
peoples living within and across Colombian national borders, it might actually be an advantage
to concentrate efforts on disclosing the recent history of injustices, including on-going
injustices. This since resolving a situation where the majority of peoples face serious threats of
being extinguished as peoples, cultures and individuals, needs urgent attention, resources and
effective action from the Colombian Government and its branches.

Looking at the scope of justice that can be expected from the SIVJIRNR in terms of collective
justice for indigenous peoples, the aim of justice within the framework of JEP is to be restorative

8



— i.e. to repair what was broken through the conflict. What we can expect is for truth to be
delivered at a more general level by the Truth Commission while the JEP will bring clarity on
collective and individual cases, including sanctions and reparations. Thus we can expect truth,
justice and reparations. However for the system in itself to be transformative in terms of
indigenous peoples’ rights might be hoping for much. It definitely can lay a fertile ground and
provide tools that can be used for carving out those rights in a transformative manner in the
near future. Then, of course, as pointed out in the previous section, several of the components
laying outside of the SIVJRNR, but being part of the package resulting from the peace accords,
are important building blocks for the realisation of indigenous peoples’ rights on the ground.

Perhaps the most important aspect for bringing transformative justice to the indigenous peoples
of Colombia is converting words into action. The Colombian State and its branches has a
mediocre record when it comes to make effective the promotion, protection and implementation
of indigenous peoples’ rights. The right to life and survival is a central and basic part of all
human rights covenants which is not being guaranteed by the Colombian state in relation to
indigenous peoples, as has been shown and continuously criticised by the Colombian
Constitutional Court. Moreover, indigenous organisations witness the generally poor
implementation record of agreements made with the State and the excessive responding time
by different government agencies, due to lack of resources and specialised knowledge on
indigenous peoples, which makes implementation slow and inadequate.

In general, it is striking how the peace accords have been praised for their focus on the
territories, gender approach and focus on ethnic groups, and how at the same time, these parts
of the accords are lagging behind in terms of implementation.

Essential for a transformative process to take place —and even for a restorative process to thrive
— is the effective non-recurrence of past events and avoiding re-lapsing into conflict.
Unfortunately, apart from the fact that the internal armed conflict is only one of the
multidimensional conflicts that indigenous peoples of Colombia face, if not re-lapsing into
conflict, at least the conflict is transforming, involving other patterns and actors. The security
situation for human rights defenders and indigenous peoples’ leaders has been aggravated after
the signing of the peace accords as the vacuum left by the FARC-EP is claimed by other armed
groups. In some cases the vacuum created means access to geographic areas rich in natural
resources which also attract other actors — both legal and illegal — leaving the indigenous
peoples with many fronts to cover. From this perspective — interpreting the provision of non-
recurrence in a wider manner — recurrence, even if not being a carbon copy of the past, is already
happening in certain contexts. All the above is of course dependant on the exact reality of each
people and location just as it has been before — not all peoples were affected in the same manner
and magnitude by the internal armed conflict.



For transitional justice to contribute to a transformative process when it comes to indigenous
peoples’ rights, the strengthening of indigenous peoples’ organisations and the movement as a
whole, can be an important result of the transitional justice process, as seen in Guatemala.

Looking as reconciliation as a part of non-recurrence, a common way of interpreting the
reconciliation part of a truth commission is the re-establishing of trust between citizens and
between citizens and the State as well as the repairing of national unity and identity. However,
while reconciliation is an important goal, it should not mean the strengthening of a particular
national identity at the expense of others. This would, apart from ignoring the right for
indigenous peoples to define their own nationhood as provided by the UN Declaration on
Indigenous Peoples, also ignore the fact that many conflicts stem from and develop patterns of
ethnic dominance and failure to embrace a multi-ethnic environment. Instead of a mono-
national reconciliation, there is a need for a multi-national, multi-cultural and multi-ethnic
reconciliation approach, which requires dialogue across these dimensions. In the Colombian
case, the transitional justice system makes a serious attempt to include a differentiated approach
also in relation to reconciliation, however, this process must be wider than the transitional
justice system, longer in time and transformative in order to ensure a multi-national, multi-
cultural and multi-ethnic reconciliation and the building of a platform for co-existence which
embraces the multi-national, multi-cultural and multi-ethnic dimensions.

Just a few concluding words on the potential of transitional justice to be transformative. No
doubt transitional justice should aim at reaching beyond its restorative basis and nature. But,
how much can we expect from transitional justice itself? Looking at the Colombian process
and its different components, what can be expected from these is mostly restorative measures,
although some of these might have effects that to a certain extent change the life of individuals
and collectives. The Truth Commission will deliver truth, the JEP will deliver truth, verdicts,
sanctions and reparations and the UBPD will deliver the right for relatives to know the truth
about the fate of their loved ones and the right to care for their remains. Moreover, the
framework provides for victims to be at the centre of these processes and non-recurrence is the
overarching goal. However, to what degree can we expect this process to amount to a level of
being transformative? Perhaps it is not from the proper SIVJRNR that we can expect
transformative justice but rather the long-term use of its products and the processes that are
connected to and inspired by the SIVJRNR and the implementation of the peace accords that
can add up to transformative justice. As elaborated upon above, several components of the
peace accords and on-going processes originating from the demobilisation of the paramilitary,
also add to restitution and hopefully also to a transformative process of Colombian society.

So, can transitional justice in itself be transformative? It all boils down to a question of where
and when transitional justice starts and ends. The transition from armed conflict to peace or
from authoritarian rule to democracy in itself must be said to be of transformative nature and
certainly needs to be transformative also in its different parts and details in order to be
sustainable. It entails processes that pertains to the proper transitional justice process but can
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also include other processes, for example those provided by a peace treaty. This while the seeds
sown in a transitional justice process, also have been known to grow and prosper long after the
official process ends, nurtured by the fertilisers produced by the process and the rain that
suddenly make them grow and give fruit. Turning to indigenous peoples, to say that transitional
justice processes so far to any significant degree have been transformative, would be to say too
much. Transformative processes include so much more than a verdict on gross human rights
violations against indigenous peoples and non-repetition of the past. It means changing
structures and creating opportunities, ensuring that the new generations of indigenous peoples
can lead a life in peace, counting on the full enjoyment of rights and freedoms as peoples and
individuals. It means the recognition of ways of life, not only on paper, but in practice. And it
means turning the development of peoples slowly dying, to creating the preconditions for
cultures to flourish. The potential is there for transitional justice processes to — at least — serve
as tools that can be used for advocating change in this direction.
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Introduction

The nexus between human rights and peace and security occupies a central position in the work
of the Swedish Foundation for Human Rights, as one of its pillars is the redress for grave human
rights violations and transitional justice. This work has been realised during many years of
interaction with the Inter-American System for Human Rights as well as through supporting
partner organisations in Latin America and other regions. The present study is a continuation
of this work — taking stock of accumulated experience from transitional justice and from
working with partners in Colombia.

The study aims at filling a vacuum related to the effective use of transitional justice in advancing
and assuring the rights of indigenous peoples. It takes stock of some work already done in the
area while studying an ongoing process — the transitional justice process in Colombia.

At the global level, during the process of writing, the UN Expert Mechanism on the Rights of
Indigenous Peoples, released a report on best practice and lessons learned regarding
recognition, reparation and reconciliation initiatives.

On a more general level, the UN Peacebuilding Architecture Review is planned to be submitted
to the General Assembly and the Security Council in 2020. This coincides with 2020 marking
the 20th anniversary of the adoption of the United Nations Security Council Resolution 1325
(UNSCR 1325) which champions women’s involvement in peace and security. Additionally,
in 2020, the UN Secretary General is planning to report on the progress made by UN Member
States, regional organisations, civil society and youth-led organisations, on increasing youth
inclusion in peacebuilding.

In a wider perspective, the Agenda 2030 through its Sustainable Development Goal 16 “Peace,
justice and strong institutions” makes for a clear nexus between human rights and peace and
security.

Hopefully, this study brings some important contributions to the general question of how to
best involve indigenous peoples in transitional justice processes as well as to how these
processes can serve to advance and secure the rights of indigenous peoples. This while also
shedding light on the different aspects of the situation of indigenous peoples in Colombia and
their interaction with the ongoing transitional justice process.

12



Research framework

Background and previous research

The research framework applied in the present paper was inspired by previous work done by
the International Center for Transitional Justice (ICTJ) available in their publication
“Strengthening Indigenous Rights through Truth Commissions”. This publication was the result
of a workshop held in 2011, counting the participation of prominent practitioners, scholars and
activists in the field. One of the outputs of the workshop was a set of recommendations on how
truth commissions could better address indigenous experiences and better serve their rights.
This is one of few research efforts that have been broadly publicised on the subject matter. The
objective of this paper is not to test the model but to use it as a tool for analysis of the transitional
justice process in Colombia, placing indigenous peoples’ rights at the centre of analysis. For
practical and budgetary reasons this is a desk-study, with the limitations such an approach
entails, including the lack of first-hand information and opinions from representatives of the
different peoples. As a measure to include as much as possible, an indigenous peoples’
perspective, written materials produced by the peoples have been used as sources. Further,
acknowledging the weakness of not counting with indigenous peoples’ voices, the focus is
rather an indigenous peoples’ rights perspective than a perspective departing from the views of
indigenous peoples. At the initial stages of the research process some interviews with key
persons knowledgeable of the process were made, in order to direct the study.

The framework outlined by ICTJ addresses the broad areas to take into consideration
specifically for truth commissions, however the current paper is based on the assumption that
these areas of consideration are valid also for the other components of transitional justice and
for the negotiation of peace accords. There might be some variations in terms of areas of
consideration and their applicability in all components of the transitional justice framework.
However, the general assumption made here is that they serve as a tool for analysing each
component of the framework and provided that one can easily foresee that what goes for
securing the better address of indigenous experiences and rights in the design of and
implementation of truth commissions’ work also goes for the negotiation of peace accords and
for securing the right to justice, reparations and non-recurrence. During the research phase, the
UN Expert Mechanism on the Rights of Indigenous Peoples released a report examining the
good practices and lessons learned regarding the efforts to achieve the ends of the UN
Declaration on the Rights of Indigenous Peoples, focusing on recognition, reparation and
reconciliation initiatives. The findings of this more recent report is very much in line with and
supports the ICTJ framework?.
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The framework

Transitional justice

ICTJ: “Transitional justice measures have potential to help realize the rights of indigenous
peoples, but to do so, some assumptions must be rethought.””

Rethinking the work of truth commissions, ICTJ came up with a set of broad areas for
consideration when engaging in indigenous peoples’ rights. In order to comply with these, truth
commissions need to:

- go beyond the state-centric view of transitional justice;
- go beyond an individualistic form of analysis;

- go beyond recent violations; and

- go beyond archival and written sources.

On a second level, ICT]J states that “truth commissions should involve indigenous peoples at
all stages. Some areas that could be examined include:

- ensuring consultation to obtain free, prior and informed consent;
- respecting indigenous peoples’ representative institutions;
- providing attention to the specific needs of indigenous witnesses.”

These two levels of recommendations are used as the model for analysing and explaining the
case study on Colombia.

Defining the conflict

Rodriguez and Lam, in the same ICTJ-publication, examine the concept of collective ethnic
justice (CEJ) as compared to transitional justice and social justice. The authors hold that
“collective ethnic justice is especially significant for addressing violations of indigenous
peoples’ rights to territory, land, and resources during conflicts and in contexts of transition”.*
This since frequently “...indigenous groups’ rights to territory, land and resources have been
affected not only by illegal groups, but also by a set of complex hybrid factors, which include
activities that are legally endorsed by the state”. Besides this, the State itself might incur in such
activities as in the case of mega-projects or fumigation of illicit crops.® Furthermore, the authors
state that “The overarching objective of CEJ is to use the past to understand and assess the

present situation, in order to formulate measures to guarantee rights in the future.”®

Rodriguez and Lam find two main differences and one overlapping characteristic between CEJ
and transitional justice:’
- CEJ, in contrast to transitional justice seeks to compensate for historic violations of
human rights that generated current inequalities among ethnic groups.
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- CEJ, as opposed to transitional justice seeks to transform rather than restore the
historical relationships between ethnic groups. It looks towards the future.

- The concepts overlap in the interest in repairing the harms caused by forced
displacement and dispossession of collective territories as a result of the recent past.

For the present analysis this model is helpful in two ways:
1. The notion that for transitional justice to be fully beneficial to indigenous peoples it
needs to strive to be transformative.
2. In order to analyse the conflict from indigenous peoples’ perspective we need to take
into count both legal and illegal origins of violations, while applying a perspective that
is historic as well as recent.

However, even though the essence of (traditional) transitional justice is restorative, there are
elements that can be considered transformative. One is institutional reform which not
necessarily only aims at returning to a functioning system of institutions at a given time in the
past but looks at best possible system fit for today. Another is the component of non-recurrence
which necessarily needs to aim at transformation in order to be effective. One could also think
of agrarian reform in the context of transitional justice that goes well beyond re-claiming land
lost during the conflict, as a transformative measure®. In line with this, Rodriguez and Lam also
noted a certain shift in transitional justice trends, moving towards the CEJ framework.®
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The internal armed conflict from an indigenous peoples’
rights perspective

Indigenous peoples in Colombia

Colombia is one of the richest countries in the world when it comes to ethnic diversity, counting
indigenous peoples, afro-Colombians, palenqueros, raizales, and roma. Colombia counts more
than a hundred different peoples, encompassing a great variety of cultures, languages, social
structures and ways of life. Some are larger and some smaller — the majority of them facing the
risk of ethnic and cultural extinction. Since the previous general census in 2005, there has been
some controversy over how many peoples actually exist — partly due to different standards,
partly as a result of what seems to be inconsistency among Government branches. The National
Indigenous Organisation of Colombia (ONIC) has been recognising 102 peoples — only 87 of
them were recognised by the State while 12 were recognised by indigenous organisations and
another 3 by means of auto-recognition.*®

Returning to the State’s recognition of peoples, its different branches has historically recognised
different numbers of nations. As an example of inconsistency, the Ministry of Culture in one
document recognised 81 indigenous peoples while in another document 93 peoples were
recognised (referring to the same 2005 census). This while the National Planning Department
recognised 84 peoples (still referring to the 2005 census).!* Thus, it is easy to conclude that
when different actors refer to “indigenous peoples” we cannot be sure which of the by ONIC
recognised 102 nations are included. Even ONIC has not been totally consistent on the matter
— they themselves admitting having used different numbers in different publications even
though overall there is a logic relating to an increase in numbers over time.*? Besides counting
contacted peoples it also seems reasonable to assume that there still are some peoples who are
not in contact with the outside world. Interestingly enough, the Government agency for victims
of the armed conflict — the Victims’ Unit — notes that the 2005 census recognised 87 nations
but itself establishes the existence of 102 nations as of today'®. However, what is Government
policy and not, is hard to tell. Hopefully, the 2018 census can somewhat change the picture and
contribute to a more comprehensive Government policy in terms of the recognition of
indigenous peoples.

In the general census of 2005, 87 nations were recognised and the indigenous population total
was set to 3.4 per cent of national population. This equals close to 1.4 million individuals auto-
identified as indigenous people. According to the same census, 27 per cent of the indigenous
population didn’t have access to collective lands in form of indigenous reservations.'*

The 2018 census recognises 115 peoples!® — the addition corresponds to the inclusion of more
ethnic groups and peoples living across national borders. Adding to the confusion on the 2005
survey, DANE holds that 93 peoples were recognised at that point in time. Nevertheless, the
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new census counts 1.9 million individuals auto-identified as indigenous people which makes
for a 4.4 per cent share of total national population — up one per cent from 2005. This means an
increase by 37 per cent of individuals auto-identified as indigenous. The change cannot be
explained only by fecundity — DANE estimates that the change also has to do with increased
coverage of indigenous territories in the 2018 census as well as an increased will to auto-
identify as belonging to an indigenous people.

Turning to geography, indigenous population is present in all of Colombia’s 32 departments
even though concentration varies greatly. According to the 2018 census, the ones counting the
highest concentration of indigenous people are: Vaupeés (82 per cent), Guainia (75 per cent),
Vichada (58 per cent), Amazonas (58 per cent), La Guajira (48 per cent), Cauca (25 per cent)
and Putumayo (18 per cent). This while the departments of La Guajira, Cauca, Narifio, and
Cordoba, account for 58 per cent of total indigenous population.

Looking at the different peoples, the four most populous peoples — Wayuu, Zenu, Nasa and
Pastos — concentrate 58 per cent of total indigenous population in Colombia. This while looking
at the other end, the census finds 50 peoples counting less than a thousand individuals, 34
counting less than five hundred and 26 counting less than two hundred individuals. Added to
this the three peoples in voluntary isolation — Yuri, Passe and Jurumi — which also might count
less than a thousand or even fewer members. '® Comparing data for the different peoples
between the census of 2005 and the 2018 census — as in the case of the difference recorded in
terms of the total indigenous population between the two years — data for each people in quite
a few cases vary greatly. As a result of this, one has to question to what extent data give a true
picture of the membership of each people. There is reason to believe that data of the 2018 census
give a better picture compared to the 2005 census but data should probably still be used with
care and be interpreted at an individual level.

Impact of the armed conflict on indigenous peoples

After more than half a century of internal armed conflict, the Colombian Government and the
FARC-EP guerrilla signed a peace treaty in 2016 which includes agreements on measures of
transitional justice. This followed about ten years after the demobilisation of the paramilitary
groups under the umbrella of the United Self-Defence Forces of Colombia (AUC) and leaves
the remnant National Liberation Army (ELN) guerrilla a process to solve. This while offspring
to the AUC — new paramilitary groups and criminal gangs — and pockets of non-demobilised
FARC-EP-members and deserters of the peace process, constitute a real and growing threat to
peace and security. Unfortunately more former FARC-EP combatants might leave the process
as numerous attacks against reintegrated combatants had caused the death of around 85 ex-
FARC-EP members until the end of 2018, In August 2019, two senior FARC commanders
who participated in the peace negotiations in Havana decided to take up arms again, allegedly
as a result of the non-compliance with the peace accords on part of the Government. Of the two,
Ivan Marquez was the one leading the FARC peace negotiations and Jesus Santrich assisted.
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The internal armed conflict has caused over 280,000 deaths, more than seven million internally
displaced persons, half a million refugees and people in exile around the world, 84,000 missing
persons, 37,000 abductees, 15,000 victims of sexual and gender based violence, and 9,000
victims of land mines, among others.8

Indigenous peoples have been severely affected in a number of ways — some of them directly
impacted and others indirectly — i.e. aggravating threats not directly pertaining to the armed
conflict itself. The Constitutional Court in its Order 004 of 2009, found that the country’s
internal armed conflict disproportionately affected indigenous peoples and endangered their
physical and cultural survival. It identified three types of factors responsible for the
disintegration, extermination and forced displacement of the indigenous population: (i) factors
directly related to the conflict, for example, militarisation or armed confrontations occurring
within indigenous territories, massacres, and false charges of rebellion or terrorism brought
against indigenous people; (ii) factors related to the conflict but not directly caused by it, as in
the cases of territorial dispossession caused by economic actors, acting illegally or legally,
interested in the land’s natural resources or other actors interested in the territory’s strategic
location; and finally, (iii) factors that are aggravated by the conflict and that increase
vulnerability, such as poverty.

The Court emphasised that forced displacement has especially devastating consequences not
only for the individual, but also for the indigenous group. The change of environment,
conditions of poverty, and threats to the group’s leaders that often accompany forced
displacement, all contribute to the cultural, social and physical destruction of indigenous
peoples. The Court further found that the Colombian Government’s response to this situation
was inadequate, being restricted mostly to the expedition of norms, documents and other
statements that were seldom applied in practice.

The Court decreed two principal measures:

1. With the participation of the indigenous organisations, the Government should design a
Program of Guarantees, directed at attending all displaced indigenous persons and
preventing further acts of forced displacement. The Government should also determine
a timeline for the Program’s implementation and follow-up.

2. The Government was ordered to design and implement a Plan for Ethnic Preservation
and Protection (Planes de Salvaguarda Etnica) for each of the 34 indigenous peoples
identified by the Court to be in serious danger of extinction. These individual Plans
should be agreed upon with the corresponding indigenous group and include
mechanisms for strengthening territorial rights and cultural integrity, among other
aspects. Later on, the constitutional court added 2 more indigenous peoples to the list —
making for a total of 36 peoples in serious danger of extinction.
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However, also here opinions vary on the numbers — ONIC in 2010 announced a total of 64
peoples in serious danger of extinction — parting from the fact that there were some 30 more
nations that count less than five hundred members — most of them concentrated to Amazonia
and Orinoquia. Of these, 18 counted less than two hundred members and 10 less than a hundred
members. In their report to the third Universal Periodic Review (UPR) of Colombia in 2018,
ONIC claimed 65 people in risk of physical and cultural extinction. According to the
Government agency for victims of the armed conflict, 46 peoples count less than a thousand
members, 32 less than five hundred and 18 less than a hundred.® Finally, according to the 2018
census, 50 peoples count less than a thousand individuals, 34 peoples less than five hundred
and 26 less than two hundred.? In conclusion, no matter what source used or what the exact
reality looks like, at least about half of the today known and existing indigenous peoples of
Colombia face serious threats of being extinguished as peoples, cultures and individuals.
Elaborating on this fact, even though the requisites for genocide would not be met, what is
occurring and has been going on for a long time, is a form of ethnocide or cultural genocide
and in some cases ethnic cleansing, which could be interpreted as a slow version of genocide —
having much the same effect for the ethnic group and the individuals belonging to it.2! Even
though, in most cases, there is no actor actively targeting the ethnic group in order to extinguish
it, adding all negative impact of different actors add up to this situation. In addition, the State
has not been able or willing to protect the indigenous peoples from the different threats leading
up to this precarious situation.

Among the more than 8 million victims inscribed in the Unique Victims Register (RUV) some
186,000 or 2.3 per cent identify themselves as indigenous people. Of these, it’s striking that 97
per cent of indigenous victims suffered displacement while the figure of the total victims’
population in this category is 86 per cent.?> More than 60 per cent of displacements are
connected to areas important for mining, agriculture and other economic projects.?® As of 2010,
while indigenous peoples made up around 3.4 per cent of the population, they accounted for 7
per cent of Colombia’s total displaced population.?

When it comes to indigenous women, the armed conflict affected them differently from men in
two important ways: women experienced higher levels of sexual violence and displacement.
Sexual violence, including rape, forced prostitution, involuntary pregnancies and forced
abortions was common in areas counting presence of the different armed actors. Women and
girls subject to sexual violence often suffered stigmatisation and rejection from their
communities, which in some cases led them to move to other regions. Internal displacement
also added to insecurity and vulnerability of indigenous women and forced them to perform
different roles from what they were used to. The links to their culture were ruptured and they
also lost the connection to their traditional lands. The two are closely interlinked as most
indigenous customs are practiced in relation to the territory.?®

Amnesty International, in a 2010 report, concluded that indigenous communities continued to
suffer from killings, kidnappings, enforced disappearances, threats, recruitment of minors and
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forced displacement. This while the restrictions on freedom of movement imposed by the
conflict also had severe effects on indigenous peoples. Entire communities being confined,
unable to access supplies and medical care due to fighting and the planting of landmines by
armed groups. Furthermore, access to food and medicines was blocked by warring parties,
arguing that the goods would be destined for the enemy. Fighting also affected access to fishing,
hunting, gathering and agricultural activities, leading to food shortage and malnutrition.
Moreover, all warrying parties occupied schools and used them as military bases.?

Leaders have been targets of attacks, sometimes in order to terrorise the local population and
make them flee the area, sometimes in reprisal for communities’ refusal to become involved in
the conflict, or for reporting abuses or seeking justice. In other cases attacks were made in order
to stop efforts to campaign for land rights. All with the aim to silence indigenous leaders and
their efforts to secure and advance indigenous peoples’ rights. As an example, in 2008,
paramilitary groups declared indigenous peoples in the Cauca department as “military targets”.
Also the Government has been responsible for putting indigenous leaders at risk by accusing
them of having links to the guerrillas. An example of this was the 2008 Minga — during which
the Government sought to undermine the protests by claiming that the FARC-EP had infiltrated
the march. Such accusations have often lead to the killing of leaders by paramilitary groups.
Also the FARC-EP has killed indigenous leaders, accusing them for collaborating with
Government or paramilitary forces. In conclusion, indigenous peoples and their leaders have
been caught between the different warrying parties, suffering attacks on the right to life,
livelihood and culture, among other rights.?’

As further discussed below, these different forms of negative impact on indigenous peoples and
their possibilities to self-determination, preservation of culture and survival as individuals and
collectives have not ceased after the peace accords. Some negative impacts remain quite the
same, while some have changed in terms of exact characteristics and others in terms of actors
responsible.

Impact of the wider conflict on indigenous peoples’ rights

Land rights and free prior and informed consent

A key element for indigenous peoples’ survival is access to ancestral lands. Land is a physical
resource that secures livelihood in terms of food, supplies and living — but it’s so much more
than that. The spiritual and historical connection to land is equally important. The peoples have
been guardians of their lands and possess unique knowledge of it after having lived in harmony
with nature for centuries. Where outsiders only see wetlands, forest or desert, indigenous
peoples see ancestral burial grounds, holy places and the signs of mother earth. This is why
land is at the heart of cultures and why access to land is essential in securing the survival of
peoples.
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In the Colombian context, as in other parts of Latin America, land disputes began after the
arrival and establishment of European settlements. In general, more remote areas — thanks to
geography and difficult access — were protected for longer time. This is to say that the
indigenous peoples’ conflict with the Colombian state and its citizens began already five
hundred years ago. The conflict with citizens typically stems from invading and colonising
ancestral lands while the conflict with the State stems from facilitating colonisation and failing
to protect indigenous lands and rights, while also itself taking indigenous lands into use for its
own projects.

On the legal side, there are a number of examples of how the right to free, prior and informed
consent contained in the UN Declaration on the Rights of Indigenous Peoples, is not adhered to
or that the processes do not live up to standards. Additional to this, lately decisions taken in
favour of ethnic groups when it comes to concessions for extractive industry, are being
challenged by foreign companies, using free-trade agreements arguments.

On the other side, illegal logging, mining, farming, drug production and trafficking all add to
the problem, whether performed by individuals or at bigger scale through criminal gangs,
paramilitary forces or guerrillas.

The Office of the UN High Commissioner for Human Rights in their 2019 report on Colombia
concluded that:

“Guaranteeing the right to free, prior and informed consent for indigenous peoples and Afro-
Colombian communities remained a challenge, in particular as the implementation of the
relevant procedures of the Ministry of Interior did not meet international standards. [...] Illegal
economic activities of criminal groups and other violent groups negatively affected the use of
traditional lands. "8

Both legal and illegal initiatives threaten land and livelihood, while also, as another negative
factor, creating the need for indigenous peoples to devote considerable resources in order to
defend themselves and their territories. In either case, defence often leads to threats and killings
of indigenous peoples and their leaders and to forced displacement of individuals and
collectives.

Discrimination

Discrimination against indigenous peoples and ethnic minorities is structural, widespread and
has a long history. One consequence is the large disparities in terms of health indicators between
the general population and indigenous peoples. Child and maternal mortality rates are higher
among indigenous peoples as well as for afro-descendants.?® The same goes for literacy rate
which is lower among indigenous peoples than the other ethnic minorities, which in turn show
lower rates than the general population.*
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Discrimination is rooted in the historical exclusion of indigenous peoples in terms of political,
legal and cultural recognition. The formal barriers to participation include the institutional
impediments to political participation, and limited financial resources and capacity building
support directed at indigenous peoples. This while the political culture does not allow for full
participation of indigenous leaders and communities in the formal political system. Lastly,
communities’ access to formal education and economic systems is also limited, adding to
poverty and restraining development.

Indigenous women face multiple forms of discrimination, including at the customary level as
well as at the national and local levels. This ongoing discrimination has been challenging for
women wanting to play a role in conflict prevention, political debate and in the governance and
monitoring processes after the peace accords. Indigenous women are also especially vulnerable
when it comes to access to legal systems, healthcare and psychological support for survivors of
conflict-related violence. State institutions are not equipped to ensure adequate support to
indigenous women. In 2008 the Constitutional Court in its Auto 092 acknowledged sexual
violence against women as a widespread systematic and invisible practice within the framework
of the armed conflict. This while also recognising that indigenous women are subject to a
number of gender-specific risks. However, in line with other formal measures, this ruling has
not lead to any substantial change for indigenous women on the ground, experiencing violence
and displacement.

The level of impunity for conflict-related violence is high — many indigenous victims choose
not to report to the authorities out of fear for retaliation from armed groups and for lack of
confidence in the state. Added to this is the general lack of knowledge within the judicial system
on indigenous cultures and traditional structures of justice as well as shortage of interpreters for
non-Spanish speakers.3!

One agreement — multiple conflicts

External conflicts

The peace agreement and its resulting framework for transitional justice is only relating to one
of multiple conflicts impacting the rights and survival of indigenous peoples in Colombia. It
regulates the end of the armed conflict between FARC-EP and the Colombian state and provides
mechanisms for the transition and measures for truth, justice, reparation and guarantees of non-
recurrence. The ethnic chapter provides for special measures when it comes to indigenous
peoples and minorities, it does not however take a comprehensive approach to historic and
contemporary injustice that indigenous peoples and minorities have been and continue being
subject to. To a certain degree, negotiations between FARC-EP and the Colombian Government
did take into account a central factor for the creation of FARC-EP and root cause of the conflict
— land distribution and the conditions for small-scale farmers. One result of that is the land-
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distribution programme which is part of the peace accords, the so called Comprehensive Rural
Reform (RRI).

Apart from the ethnic groups’ access to the Comprehensive Rural Reform, the Land Fund and
the Development Plans with Territorial Focus (PDET), the ethnic chapter of the peace accords
also makes special mention of settlement, return, devolution and restitution of territories
belonging to the Nunak people and the Embera Katio people of Alto San Jorge. This as a
resource under the sub-chapter on illicit drugs.

However, as discussed above, indigenous peoples face multiple conflicts that threaten their
mere survival as individuals, cultures and peoples. Even though statistics are insufficient it
seems safe to hold that more than half of the one hundred plus peoples living in Colombia, are
facing threats of extinction. Conflicts of different kinds and levels must be seen as the mayor
contributor to this vulnerability.

The conflict with the State began about five hundred years ago, after the arrival of the Spaniards,
the conflict with settlers shortly after that — depending on the region — and the conflict with
companies with the introduction of extensive farming, mining and other extractive projects —
some legal and some illegal. These conflicts are not part of the peace accords, nor can we expect
them to be resolved by means of favourable externalities of the accords. Recent Governments
have a record of supporting the establishment of extractive industries, agro-industries and
mega-projects and the current President has promised even better conditions for these actors.
This extractive model means that indigenous peoples need to devote even more resources to
constantly defending land and rights. It also means high risks in terms of loss of life of members
and leaders as well as loss of land and displacement.

Colombia was in fourth place in terms of countries losing the most tropical prime forest in 2018
and saw an increase of 9 per cent in the size of area lost between 2017 and 2018. It follows a
dramatic upward trend since 2016 which ironically enough can be attributed to the peace
process, as forest areas previously occupied by the FARC-EP have been opened up to
development. One sad example is the Tinigua National Park in the Meta region which lost
around 12,000 hectares of forest in 2018, equivalent to 6 per cent of its total forest area.*?

On top of that it is likely — we can already see it — that criminal gangs, neo-paramilitaries and
remaining and deserting FARC-EP-members, fill the vacuum created by the FARC-EP
demobilisation when the State fails to fill these pockets. This means a prompt return to violence
and a fertile ground for illegal mining, illegal logging, drug production and trafficking. As
shown above, this situation affects indigenous peoples in a disproportionate manner,
revitalising patterns of threats and Kkilling of leaders, land intrusion, confinement and
displacement.
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Internal conflicts

There is an inbuilt tension between collective rights and individual rights of indigenous peoples.
This does not mean that rights are at all incompatible but the collective rights are usually getting
more attention and risk shadowing individual rights. One central aspect brought to discussion
during the peace process is the rights of indigenous women. A reason for the attention to the
subject is that indigenous women had two ways of participating in the peace talks — through the
indigenous peoples’ movement and through the women’s movement. Indigenous women built
alliances with other women’s networks while also creating their own spaces. The common
ground that was found magnified advocacy and encouraged indigenous women to participate
in traditionally male spaces. This was however not without internal resistance or tensions.
Rules, norms and values on gender, combined with patriarchal structures, constitute layers of
discrimination. In part this is the result of the introduction of patriarchal institutions in
indigenous communities in order to subjugate the peoples to the Spanish crown and the Catholic
Church in colonial times. No matter the origin, the patterns of discrimination are complex.

The weak representation of women in formal decision-making has not been payed enough
attention due to the tension between collective cultural rights and women’s rights. Women’s
rights are seen by some as the imposition of the international community. Indigenous women
also at times feels that when claiming their individual rights, they are disrespecting their culture
and betraying the collective goal of self-determination. However, overcoming discrimination
of indigenous women both within and outside their communities should be central for
Colombian society as well as for indigenous peoples.®
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The peace process from an indigenous peoples’ rights
perspective

Bilateral peace agreements between indigenous peoples and FARC-EP3*

Responding to daily needs and local conditions, more and less formal peace agreements and
practical arrangements have been negotiated directly between local communities and the
FARC-EP over the years. One example of these is the 1996 peace agreement negotiated by the
Nasa people of the indigenous reserve Paez de Gaitana in the south of Tolima. This community
has its roots in Cauca, but was displaced during the Spanish colonisation, and found new land
in the departments of Huila and Tolima. They were affected by the violence between liberals
and conservatives and yet again with the birth of the FARC-EP — since one of its strongholds
was in the area. Soon, the community found itself trapped in the middle of the conflict between
the FARC-EP and the Government.

As a response to the growth of the guerrilla in the eighties, the army convinced the community
that the only way of defending themselves was through an armed auto-defence group. With the
help of the army, the group began operating from 1980. This more direct role in the conflict
almost made the community disappear. It lost the authority and autonomy of its territory and
saw its members die in combat. This is when the leaders of the community began negotiating
what was to become a peace agreement with the local FARC-EP commander. As with the
Colombian society today, the community was divided as many feared that negotiations with the
FARC-EP — including the laying down of arms by the self-defence group — was a trick by the
FARC-EP in order to gain control. When leaders asked for the community’s permission to
continue negotiations, it was the women who insisted to proceed as they were tired of losing
their men and sons to the conflict.

Negotiations took place over two years and included the eradication of coca and poppy
plantations. Finally, in July 1996 — after thirty years of conflict — the parties signed a treaty of
ten points, including the following agreements: the guerrilla would not threaten the community;
the community members would not carry arms; community members found to be collaborating
with any legal or illegal armed actor would be expulsed; the crimes committed within the
reserve would be treated under indigenous law; the community impeded the intrusion of any
armed actor into their territory; the guerrilla would not recruit members of the community, and;
the community would not pay “taxes” to armed groups.

The parties agreed that the treaty would be monitored by the church, the Red Cross, the local
ombudsperson®, delegates working human rights and indigenous peoples’ issues, as well as
ONIC. According to Chief Alvaro Ovidio Paya, one of the negotiators, the treaty had its
moments of tensions — especially after the breakdown of the peace talks in Caguan in 2002 —
but worked out well at large and in many ways saved the community.
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Participation in the peace process between the Government and the
FARC-EP3

From the very outset of peace negotiations between FARC-EP and the Colombian Government
in 2012, the indigenous peoples’ organisations demanded direct participation in the process.
This in order to guarantee that the peace accords would reflect and take account of indigenous
peoples’ rights. However, the negotiating parties turned down this petition. Advocacy by
indigenous organisations continued at the national and international levels, accompanied by the
OHCHR who in an official communication in 2015 exhorted the invitation of the ethnic groups
to the negotiations table. However it was not until the end of June 2016 that a delegation was
invited to a first of two dialogues — the second one just before the signing of the peace accords
on the 24 August 2016. The result was the incorporation of an additional chapter to the accords
at the very last minute — the Ethnic Chapter. These negotiations were also the starting point for
the body charged with the follow-up of the implementation of the peace accords on part of the
ethnic groups — the Special High Level Instance with Ethnic Peoples (IEANPE), officially
created in January 2017. IEANPE, as a first step after the signing of the peace accords,
elaborated suggestions for the Framework Plan for Implementation (PMI) of the peace accords.
After negotiations, 37 goals and 98 indicators for the follow-up on the implementation of the
ethnic dimensions of the different chapters of the peace accords, were agreed upon. Some goals
and indicators suggested by the IEANPE could not be agreed upon — most of them being
connected to the Comprehensive Rural Reform. 37

National peace agenda of the indigenous peoples®

The Ethnic Chapter of the peace accords is neither the beginning nor the end of indigenous
peoples’ engagement in peace efforts in Colombia. There had been many efforts leading up to
the National Forum for Peace of the Indigenous Peoples in 2014. The national forum consisted
of five regional events counting at total of 300 indigenous leaders and was organised by ONIC.
A central outcome of these forums was the National Peace Agenda of the Indigenous Peoples
(the Agenda), published in 2015. The Agenda includes important proposals and is a key
document in order to understand indigenous peoples’ take and expectations on the peace
process. The document is divided into six subject areas; land and territory; ethnic and
intercultural political participation; guarantees for human rights and international humanitarian
law for indigenous peoples and territories; drug trafficking, anti-drugs policy and cultural rights
of indigenous peoples; truth, justice and integral reparations for indigenous peoples; and
referendum on the peace accords.

The document highlights as a general recurring aspect in the forums, the massive and

generalised violations of indigenous peoples’ rights that have been recognised at the national

and international level and the failure of the State in guaranteeing the effective enjoyment of

these rights. As examples are mentioned the effective recognition of land titles from the colonial

and republican eras, the rights gained in the 1991 constitution, and international instruments
26



such as the Convention 169 of the ILO. The document claims as a fundamental problem the
regression in the effective enjoyment of rights both at the collective, social and individual level.
As a result, the Agenda and its proposals are centred at reaffirming the acquired rights, halting
the regression of rights, aiming at progression.

Land and territory: This is deemed as the most important chapter of the Agenda and
transversal for the other chapters. Besides the devolution of ancestral lands it implies the cease
of aggression on territory in the form of extractivism and war, own governance over land and
territory, indigenous guard, territorial autonomy and self-determination according to their own
original laws, natural laws, traditional law and indigenous peoples’ law as well as life plans.
This means the protection from a market model based on extractive industries, latifundios, agro-
business and tourism. The peoples without access to their ancestral lands claim them to be
restored and returned, peoples without sufficient land claim the lands possessed under colonial
and republican eras, and the peoples with land that is protected for conservation claim fertile
lands suitable for farming (especially in the Amazon).This means, according to the document,
a necessary change for the “improductive latifundio”. For the peoples that are living across
national borders it also necessarily implies interstate accords.

Guarantees for human rights and international humanitarian law for indigenous peoples
and territories: The Agenda attributes the victimisation in terms of violation of rights to two
main factors. One is the internal armed conflict which means serious infringements on human
rights and international humanitarian law on part of legal and illegal armed actors. The other
factor is the effects of the economic model and the extractive industries affecting land, territory
and peoples — including legal and illegal activities — violating territorial autonomy and self-
determination. The document also highlights the challenge of the reintegration of ex-guerrilla
members, including child soldiers which could constitute a threat to collective harmony of the
peoples if not handled in a cultural sensitive way.

Truth, justice and integral reparations for indigenous peoples: Reparations must be
ethnically differentiated and imply a sanitation and harmonisation of ancestral territories. They
should not be limited to economic reparations and must avoid inciting internal division, but to
the contrary, part from a collective vision in order to reach integral reparation. When it comes
to truth, it should not only clarify victimising events but also visualise history from an
indigenous peoples’ view — the truth told from the peoples. This requires a participatory
approach.

As for justice, the preoccupation described regards the question of to whom the victimiser will
respond for violations committed against indigenous peoples. The Agenda proposes tribunals
that might be of indigenous nature or inter-culturally composed, counting indigenous
representation and state judges. The process should also imply a spiritual sanitation and
harmonisation of victims and victimisers.
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Regarding individual economic reparations, the Agenda describes a concern for potential
fragmentation of the peoples as it goes against the cultural survival and collective identity of
the peoples. It makes emphasis on the necessary differentiated reparations according to different
peoples as well as different groups within a people — as for example peoples that have been
harder hit by conflict than others and differentiated approach for women victims and child
victims.

A number of more detailed proposals regarding truth, justice and reparations are put forward in
the annex of the Agenda. Some of these are:

Truth and justice:

The creation of an Indigenous Peoples’ Tribunal charged with handling cases of human
rights violations and violations of international humanitarian law against indigenous
peoples. The armed actors would have to respond to such a tribunal which would be of
symbolic nature in order to get to know how indigenous peoples have been affected and
to participate in a process of spiritual harmonisation.

Coordination between State justice and indigenous justice when the accused is of
indigenous origin.

The conformation of a truth commission for indigenous peoples lead by traditional
authorities. The truth commission would be charged with clarifying the truth regarding
crimes against humanity, war crimes and grave violations of human rights committed
against indigenous peoples during the last fifty years. The commission would also
determine, from a victim’s perspective, the causes, macro-dynamics and determining
factors of violence. Finally, it would make recommendations on reparations and
reconciliation.

Creation of an Indigenous Centre for Historic Memory which would be charged with
recuperating historic memory, reconstruct the truth of victims and the fabric of
resistance and reconciliation on part of local communities affected by the conflict.
Creation of a museum and archive that would reconstruct and store ancient wisdom,
traditions and cultures of the indigenous peoples.

Guarantees of non-recurrence

The Agenda also makes a proposal as to guarantees of non-recurrence in which national
authorities would be responsible for rendering periodic reports to a National Indigenous
Peace Commission, including the ongoing prosecutions of elements within the armed
forces that have committed serious violations of human rights against indigenous
peoples or maintain links with organised crime and paramilitary groups. Reports should
also include advances made in the implementation of decree law 4633%°.

As another measure on guarantees for non-repetition, the Agenda suggests the
strengthening of the follow-up commission and international accompaniment to the
implementation of decree law 4633.
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Reparations
- The development of the ethnic component of the Unique Victims Register and

simplification of the procedure in order to facilitate the recognition and inclusion of
indigenous victims, guaranteeing the ethnic dimension of the register.

- Creation of a special fund for collective reparations and land restitution, for lands
belonging to indigenous peoples.

- Promotion of the transformation of historic asymmetries which made indigenous
peoples more vulnerable to the armed conflict (physical, spiritual, economic and socio-
cultural).

- Reparations and spiritual restauration of mother earth as victim of the armed conflict.
As for example through the execution of the recognitions established in article three of
decree-law 4633, the extension and sanitising of territories, guaranteeing food security
and the physical and spiritual cleaning of infrastructure pertaining to the armed conflict
and drug trafficking.

Conflict, sustainable peace and transitional justice according to the National peace agenda of
the indigenous peoples

The Agenda indicates some central elements for the appreciation of how the leading indigenous
organisations understand the conflict(s), sustainable peace and transitional justice.

When it comes to the understanding of conflict, the Agenda points out the same root causes as
handled above. It departs from the peoples and the traditional land and territory they are
intertwined with. Threats breaking the peace comes from legal and illegal armed actors as well
and legal and illegal commercial activities. There is no literal translation of the word peace in
the different languages. Peace is understood as the natural state of mode, which is ruptured by
conflicts.

It is also clear that the different measures that can be included in the peace accords are signalled
as potential threats to the survival of peoples and cultures if not differentiated and designed
from a do-no-harm perspective. One of these is the view on victims. The Agenda clearly points
to the fact that there are individual victims within the communities of different kinds that need
individual attention; differentiated according to group-belonging and ethnicity. It also points to
the indigenous peoples as collective victims and the importance of understanding this
perspective of victimisation. This while also saying that some peoples and communities have
been harder hit than others. Finally, it also highlights a victim without voice — mother earth.

Closely connected is the issue of reparations. One concern is that individual reparations easily
could lead to division within peoples and communities. The recommendation is therefore that
reparations should be of collective nature. The Agenda also talks about “transformative
reparations” in which reparations related to the wellbeing of the peoples and the recuperation
of ancient land and territory as well as customs and traditions, are at the heart of reparations.
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This while reparations also must include spiritual reparations, sanitation and harmonisation —
including in relation to mother earth.

The agenda makes a number of recommendations in terms of truth — departing from telling the
truth from and by the indigenous peoples and in spirit of also documenting and recuperating
ancestral customs and traditions.

Finally, when it comes to justice, the Agenda suggests the intertwining of national justice with
traditional justice. There is a central concern that conflicts and divisions will be triggered by
the integration of indigenous ex-combatants into the communities and differentiated processes
are needed for this integration as well as for the return of indigenous child-soldiers. But, the
Agenda not only proposes a differentiated process for their own people — it also suggests that
those responsible for grave violations of human rights and international humanitarian law
against indigenous communities, should be responsible for engaging in a process of
reconciliation spiritual harmonisation with the communities. This in order for victimisers to
understand the damage made and its consequences. It would entail the creation of a Tribunal of
Indigenous Justice.

Reaching beyond restitution and do-no-harm

The measures proposed in the Agenda can be said to contribute to the physical, spiritual and
cultural survival and wellbeing of peoples. In terms of right to land and territory it stretches
beyond the armed conflict — referring to agreements from the colonial and republican eras. Also
regarding governance it stretches beyond the time limits of the conflict. This while when it
comes to reparations, most aspects are connected to the conflict and the spirit of the combined
integral measures is transformative rather than restoring the situation to the time before the
armed conflict. The approach is forward-looking, progressive and can be summarised as the
effective enjoyment of indigenous peoples’ rights in order to lead a life in harmony with nature
and other peoples, under self-determination and governance, free from legal and illegal
intrusion on land and territory, culture and intellectual property. It requires much more than a
do-no-harm perspective in the implementation of the peace accords — implementation must
reach a transformative level.

Conflicting cosmovisions4°

Even though resolving the armed conflict is seen as necessary for Colombia and its indigenous
peoples, and a vital step for peace — according to ONIC — it does not mean that peace is reached
only by means of the political negotiation of peace accords. Peace necessarily entails the full
and effective respect for territorial rights of the indigenous peoples — an issue that has worsened
under the armed conflict, but started long before. The war against the indigenous peoples started
with the Spanish invasion which has until now meant the non-respect of territories,
Governments, cultures and identities. This is why an integral peace approach must include the
end of this extermination, guaranteeing ancestral territories.
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ONIC also calls for the State to reaffirm the territories occupied by the afro-descendants and
the farmers’ reservations as well as to resolving the superpositions that exist between afro-
descendants’, indigenous peoples’ and farmers’ territories and national parks. This could entail
generating a new juridical form of “interethnic territories” which would allow for co-existence
and co-governance of certain areas.

When it comes the relationship with the territory, the clash between cosmovisions is evident.
The state, according to ONIC, sees the territory merely as a factor for planning which needs to
respond to the economic dynamics that determines decisions on its use. The most important
being its role as production unit and the capacity to maximise profit. Humans are also part of
the same dynamics. This while for the indigenous peoples, the centre should be in the people
that lead their lives in the territories and make part of the territories. The objective is for people
to be able to lead a sustainable life, guaranteeing their economic, social and cultural rights.
Additionally, when it comes to the indigenous peoples, the territory is the very base of their
cultures, their identity, their history and future.

ONIC sees the model of high concentration of land ownership as a result of the violence
between liberals and conservatives and the following armed conflict. During the armed conflict
about nine million hectares of farm-lands were forcefully abandoned. This while the indigenous
peoples, afro-descendants and small scale farmers, representing roughly twenty-five per cent of
the population, only count with about ten per cent of farmlands divided into hundreds of
thousands micro-farms.

Turning to intellectual property rights and self-determination, ONIC demands that the
territories of indigenous peoples, afro-descendants and farmers’ reserves be declared transgenic
free zones and that the seeds be declared patrimony of the peoples and subject to free exchange.

Colombia, as a multi-ethnic and pluri-cultural nation, harbours different understandings of
development which should be recognised and respected according to each culture and
cosmovision. ONIC also holds that the Constitutional Court has made it clear that the current
development model, supposedly based on the best interest of the nation, should not be imposed
upon the ethnic groups as it threatens the millennia old existence of peoples.
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The peace agreement from an indigenous peoples’ rights perspective

The peace accords between the Government and the FARC-EP finally got a touch of ethnic
perspective through the last minute participation of ethnic groups in Havana. The resulting
“Ethnic chapter” sets the ethnic and cultural adaptation as a crosscutter to be taken into
consideration in the interpretation and implementation of all provisions of the accords. In
particular, the principle of non-regression should be respected together with provisions in the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), the
Convention on the Elimination of All Forms of Racial Discrimination (CERD), the Durban
Declaration of Action, the UN Declaration on the Rights of Indigenous Peoples and the ILO
Convention 169. Also, as a central principle, in no case, the implementation of the accords
should be detrimental to the rights of ethnic groups.

The preamble not only confirms the serious effect of the internal armed conflict on indigenous
peoples but goes beyond the conflict, confirming historic injustice, product of colonialism,
slavery, exclusion and the dispossession of land, territories and resources. This while also
recognising the contributions of ethnic groups to sustainable and lasting peace, progress, and
economic and social development.

The principles for the interpretation and implementation of the accords includes self-
determination, autonomy and self-governance, consultation and free, prior and informed
consent; social, economic and cultural identity and integrity; rights to land, territories and
resources, which implies the recognition of ancestral territorial practice, right to restitution and
strengthening of territoriality and existing mechanisms for the protection and legal security of
lands and territories occupied or possessed ancestrally and/or traditionally.

A central and non-subsidiary principle for the implementation of the accords is the right to free,
prior and informed consultation** and the right to cultural objection as a guarantee for non-
repetition.

Apart from the crosscutting approach for the interpretation and implementation of the accords,
the ethnic chapter also provides some specific agreements for the different chapters of the
accords (Comprehensive Rural Reform, Participation, Guarantees for security, Illicit drugs,
Victims of the conflict and Implementation and verification).

Comprehensive rural reform

The implementation of the comprehensive rural reform must respect the legal conditions
regarding collective property and the mechanisms for the legal protection and legal security of
land and territories occupied or possessed ancestrally and/or traditionally including the integral
dimensions of territoriality and the spiritual and cultural dimensions. The Development Plans
with Territorial Focus should include a special consultation mechanism for their
implementation, incorporating the ethnic and cultural perspective in the territorial approach
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oriented to the implementation of life plans, ethno-development, environmental management
plans, territorial code or the equivalent of ethnic peoples.

Participation

The agreement guarantees the full and effective participation of the representatives of ethnic
authorities and their organisations in the different mechanisms established in the framework of
the implementation of the accords.

Guarantees for security

Ethic and cultural perspectives shall be applied in the design and implementation of the security
and protection programme for communities and organisations in the territories. Also, the
strengthening of security systems proper to ethnic groups shall be guaranteed.

lllicit drugs

The agreement provides for the effective participation and consultation of communities and
organisations of ethnic groups in the design and implementation of the National Comprehensive
Programme for the Substitution of Crops used for Illicit Purposes (PNIS). This also includes
the respect and protection of cultural uses and consumption. In no case shall policies governing
the use of territory and its natural resources be unilaterally imposed.

When it comes to the program for demining and clearance, it shall be developed with the ethnic
groups — some geographic areas of priority are mentioned.

Finally, this section also includes a promise of a program of settlement, return and restitution
of territories of the Nukak people, the Embera Katio community of Alto San Jorge Resguardo
Canaveral as well as the territory of the Alto Mira and Frontera Community Council and the
Curvarad6 and Jiguamandié Community Council.

Victims of the conflict

On victims and the Comprehensive System for Truth, Justice, Reparations, and Non-
Recurrence (SIVJRNR), the accords states that the design of the system is to respect the
jurisdictional functions of the traditional authorities within their territories according to national
and international standards and the inclusion of an ethnic and cultural perspective. The ethnic
groups should also be participating and consulted in the definition of the mechanisms whenever
relevant.

In the implementation of the Special Jurisdiction for Peace (JEP), mechanisms for articulation

and coordination with the Indigenous Special Jurisdiction shall be created in accordance with
the mandate of article 246 of the Constitution.
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Finally, for the reintegration of ex-combatants belonging to the ethnic groups, a special
programme of harmonisation shall be set up in coordination with the ethnic groups to ensure
the restoration of territorial harmony.

Implementation and verification

A High Level Special Body with Ethnic Peoples for monitoring the implementation of the peace
accords shall be created. This body shall act as a consultant, representative and first-order
interlocutor to the Commission for Monitoring Promoting and Verifying the Implementation of
the Final Agreement (CSIVI).

The ethnic chapter ends by stating that funding for the implementation of the accords should
not include funding agreements that have been realised between the national Government and
the ethnic groups pertaining to other processes.

Comparing the peace agreement to the agenda for peace of the
indigenous peoples

In making a comparative analysis of the contents of the National Agenda for Peace of the
Indigenous Peoples and the ethnic chapter of the peace accords, the different formats of the
documents is an evident feature that separates one from the other. The Agenda makes a wide
range of quite detailed proposals not fully represented in the peace accords — it amounts to about
fifty pages while the ethnic chapter is limited to four. At the same time though, the provisions
of the ethnic chapter is meant to be transversal in the interpretation and implementation of all
articles in the peace agreement. Below a comparison between the two documents focusing on
the main chapters of the Agenda.

The wider conflict: The preamble of the ethnic chapter opens up to recognise both ingredients
of the wider conflict as well as historic injustice that goes well beyond the time-frame of the
internal armed conflict.

Self-determination and self-governance: The preamble also goes quite far in this field stating
that the ethnic groups should be provided maximum guarantees for the full enjoyment of human
rights within the framework of their own aspirations, interests and cosmovisions.

Land and territory: The ethnic chapter deals with land and territory under the sub-chapter
“Comprehensive Rural Reform”. The implementation of the Comprehensive Rural Reform,
shall include the protection and judicial security of land and territories occupied or possessed
ancestrally and/or traditionally. It should also observe the integral aspects of territoriality and
the cultural and spiritual dimensions as well as the special protection of peoples at risk of
extinction and their “planes de salvaguardas”42. It does not however, compared to the Agenda,
include the claim for fertile lands suitable for farming for peoples living on land that is protected
for conservation, nor does it include provisions for peoples living across national borders. At
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the same time it promises the inclusion of ethic peoples as beneficiaries as to the access to land
without regression in already acquired rights. In terms of “protection from the market model”,
the sub-chapter recognises the ecological approach to property and that the inherent and
ancestral relationships with territory are preceded to the notion of non-exploitation. It also
recognises the right to participation and to being consulted in the implementation of the
different mechanisms related to the subject area and there is also a special sub-chapter that
recognises this right across the peace agreement.

Ethnic and intercultural political participation: The peace agreement includes a paragraph
on the adoption of measures for the inclusion of candidates from the ethnic peoples in the
Special Peace Electoral Constituencies (CTEP). This while the Agenda makes a whole range
of proposals for the participation and representation of indigenous peoples in politics and public
administration at all levels, as for example the creation of a ministry for indigenous issues and
the inclusion of indigenous judges in the higher national courts.

Guarantees for human rights and international humanitarian law: There is no equivalent
sub-chapter in the ethnic chapter but some provisions can be found in different parts of the
document. This includes the principle of non-regression and the reference to central
international covenants. Further, the right to free, prior and informed consent is set as a
transversal component for the implementation of the accords. The ethnic chapter also states that
in no case shall the implementation of the accords lead to a detriment of the rights of ethnic
peoples. Also, in terms of economic, social and cultural rights, the right to land and territory,
respecting cultural and spiritual values as well as self-governance, are important. So is the
provisions for peoples at risk of extinction and the special plans for their survival, even though
— as in contrast to the Agenda — the “Auto 004” of the Supreme Court is not mentioned in the
accords. Also in the sub-chapter on illicit drugs, important provisions are made in terms of
demining and clearance of territories — including some named geographical areas of priority.
This is also where the return, devolution and restitution of some specifically named indigenous
territories is specified.

Drug trafficking, anti-drugs policy and cultural rights: This sub-chapter is much in line with
the Agenda and includes the essence of its proposals. The central lines here is the participation
in the design of the National Comprehensive Programme for the Substitution of Crops Used for
Ilicit Purposes and the protection of the use and cultural consumption of traditional plants. As
for all sub-chapters, the Agenda makes a much richer analysis of the subject area from an
indigenous peoples’ perspective — including the proposals for solutions. The Agenda criticises
the focus on the reduction of production of drugs instead of going after the merchants and
intermediaries and the ones benefitting economically from the business, as well as failing to
address the demand side. It also states the necessity to prohibit fumigation and forced
eradication.
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Truth, justice and reparations: The sub-chapter refers to the design and implementation of
the Comprehensive System of Truth, Justice, Reparations and Non-Repetition. Also here the
central concepts of the Agenda are present, including the respect for traditional jurisdictional
functions and the inclusion of an ethnic perspective in the design of judicial and extrajudicial
mechanisms, as well as in the reintegration of ex-combatants. However, the peace agreement
does not explicitly in this part handle the issue of non-repetition and does not go into detail in
the much sensitive issue of individual and collective reparations. Furthermore, the Agenda
makes a rich contribution in terms of explicit and detailed proposals regarding the four pillars
of the SIVINR, which are not reflected in the accords.

Implementation and verification: This part is quite in line with the Agenda, stating the
creation of a High Level Special Body with Ethnic Peoples for monitoring the implementation
of the peace accords. This body shall act as a consultant, representative and first-order
interlocutor to the Commission for Monitoring, Promoting and Verifying the Implementation
of the Final Agreement (CSIVI). It is important also to note that this sub-chapter ends by stating
that the funding for the implementation of the accords should not include funding agreements
that have been realised between the national Government and the ethnic groups pertaining to
other processes.

Implementation of the peace agreement from an indigenous peoples’
rights perspective

A guantitative and procedural perspective

Implementation in general®®

The Kroc Institute who has the official role of monitoring the implementation of the peace
accords, reporting to the Commission for Monitoring, Promoting and Verifying of the Final
Agreement (CSIVI), in its second report**, concluded that the degree of progress in the
implementation of the Colombian peace accords was equivalent to the pace of other peace
accords at the 18-month mark. At the same time, the report highlighted a number of problems
impeding the process that could lead to setbacks in the near future.

Many of the short-term measures related to ending the conflict and establishing verification and
monitoring mechanisms have been completed. However, the process has now entered a phase
of more difficult and long-term tasks, including achieving rural reform, advancing economic
development, enhancing citizen participation, reintegration of ex-combatants, illicit crops
substitution, addressing concerns of victims and providing mechanisms for transitional justice.
The report emphasises that these changes will need structural transformations and “deep-seated
institutional reform”. Relating to the implementation of other peace accords, the experience
says that the long-term development and rural reform typically takes a decade to accomplish.
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The areas lagging behind, according to the report, are key areas critical to the construction of
quality peace. Four areas are pinpointed — the same as in the first Kroc report:

1. Inadequate guarantees of security and community protection

2. The slow processes of long-term political, social and economic reincorporation for ex-

combatants

Pending regulatory and institutional adjustments

4. The need for more attention to peace efforts at the local level and to the two cross-
cutting focus areas: gender and ethnic groups.

w

The third Kroc Institute report, covering the first two years of implementation, while celebrating
the achievements regarding the end of the armed conflict between the Government and the
FARC-EP, the transformation of this armed group into a political party and the development of
an institutional framework for the implementation of the peace agreement, also confirms the
challenges still remaining in the four areas found to be lagging behind in its two first reports.*

Turning to the situation for indigenous peoples, all four areas lagging behind have implications
for the development of the situation for communities vis-a-vis the peace accords.

The report confirms the voices of many others, alerting of the dangerous dynamics of insecurity
in the territories — making emphasis on the increase and persistence of murders of human rights
defenders and social leaders, especially community-based leaders, indigenous and Afro-
Colombian authorities, the deteriorating humanitarian situation and the killings of FARC-EP
ex-combatants and their families. This due to the fighting for control of drug trafficking and
other illicit economies between various armed groups, criminal gangs, paramilitary groups,
ELN and FARC-EP dissidents. Furthermore, there are reports of an increase in sexual violence
and gender-based violence. The Kroc Institute confirms that addressing these dynamics will
need sustained concrete actions in the territories, better inter-agency coordination and continued
financial commitments. It recommends the security forces to adopt strategies and methods of
human security and community protection.

On the second area lagging behind, the report recommends that the recently adopted National
Policy for Reincorporation be implemented as soon as possible, giving ex-combatants and their
families a clear long-term horizon for the integration into civilian life. Failing implementation
would make the peace process vulnerable and risk the return of ex-combatants to armed
violence. This second area is also highly relevant to indigenous peoples as it needs to respond
to the reintegration of ex-combatants pertaining to the different indigenous peoples. Failing to
do so would threaten the right to life and survival of individuals and collectives as well as result
in the return of ex-combatants to armed violence.

Turning to the third area of concern, the report points to some aspects still lacking legislative
and regulatory measures. These include the political representation of historically marginalised
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areas, the centrality of victims, and improvement of the quality of democratic participation at
large. The report especially pinpoints the need for legislation and regulation related to
strengthening the policy for democratic and participatory planning, guarantees and promotion
of citizen participation and guarantees for social protest and mobilisation. In addition to this,
the Institute also raises concerns about adjustments made in legislation for the Special
Jurisdiction for Peace and delays in regulatory measures for the Comprehensive Rural Reform.
On this last point of concern, for indigenous peoples, quality participation and guarantees for
social protest and mobilisation are key elements for the movement as a whole and for the parts
of it.

On the fourth area of concern, the report emphasises the spirit of the peace accords of focussing
on coming to terms with the root causes of the conflict through a constructive transformation at
the local level and the inclusion of marginalised groups — especially women and ethnic groups.
The focus on territories includes rural development, agrarian reform, increased citizen
participation, crops substitution, and, what is deemed to be most important, the end of violence
in the rural communities and the end of illegal economies. The report finds that the advance in
these matters has been slow. This also goes for the implementation of provisions for gender
equality and participation of ethnic groups. Particularly concerning ethnic groups, the report
finds that the opportunities that the accords provides for overcoming structural and historic
injustices, have not been taken advantage of in implementation. The report asks for more
resources in order to respond to the needs of the territories through building state capacity to
deliver public goods and service and to facilitate the participation of women, ethnic groups and
other minorities.

The illegal armed actors not only exercise power by means of violence. As of today, in many
areas, the illegal armed actors are more effective than the state in resolving everyday necessities
of communities. The Kroc Institute holds that there are about 200 municipalities counting null
or very low state presence and points to the importance of making the substantial investments
necessary, taking adaptation to different contexts and sustainability over time into count.

The Kroc Institute concludes that the Government needs to work on the heart of the peace
accords as in the promise of institutional and structural reform, especially in the territories,
together with greater social inclusion, public participation, respect for human rights, and
Government accountability. This in order to assure sustainable peace and development and to
create a more democratic an equitable society.

It is striking how the peace accords have been praised for their focus on the territories, gender

approach and focus on ethnic groups, and how at the same time, these parts of the accords are
lagging behind in terms of implementation.
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Implementation of the ethnic chapter

As discussed above, one of the main concerns in the implementation of the peace accords is the
slow pace of implementation when it comes to the ethnic chapter. Unfortunately, as shall be
exposed in the present section, the Colombian state has a weak record when it comes to quality
implementation of different accords and provisions made in favour of the rights of ethnic groups
and indigenous peoples.

A Government report to the congress in 2015, elaborating on the implementation of the Victims
and Land Restitution Law (law 1448) holds that one of the greatest advances is the inclusion of
collective subjects in the Unique Victims Register. It goes on to highlight the prior consultation
as a guarantee for collective reparations when it comes to ethnic groups referring to decree law
4633 (indigenous peoples), 4634 (roma) and 4635 (afro-colombians, palenqueros, “negras” and
raizales). In terms of work done, it reports 40 subjects of collective reparations pertaining to
indigenous peoples identified, 8 of which had initiated or concluded prior consultation.*®

However, precisely law 1448%" on victims and land restitution and decree law 4633 on
reparations, effective from 2011, are key examples of how implementation of measures directed
at indigenous peoples fail. A commission set to monitor and investigate implementation found
that only in 2014 the process of receiving declarations of ethnic groups was initiated, three years
after its entry into force. Furthermore that, by May 2017, only four plans of collective
reparations were in the phase of implementation, twenty-three in the process of defining damage
and impacts and twelve in the phase of formulation, of a total of three-hundred and seventeen
plans included in the Unique Victims Register.*® CODHES on their hand highlight that the
situation is even more complex when it comes to ethnic groups who represents 60 per cent of
the subjects of collective reparations. In June 2018 only twelve plans for ethnic groups had been
approved — representing 3 per cent of inscribed ethnic subjects.*®

In a December 2017 press note, the same commission expressed its concern regarding the delay
in implementing the law and decree laws — especially when it comes to ethnic minorities and
indigenous peoples.® The Defensoria del Pueblo®® (which is part of the commission) concluded
that only four years before the end of validity of these laws, the degree of implementation in
terms of attention, assistance and integral reparations as well as the right to participation and
restitution of land rights is preoccupying. The panorama is even worse for ethnic minorities and
indigenous peoples as the institutional structures do not respond to geographical, quantitative,
cultural and population needs. One explaining factor would be the absence of a special financial
plan (CONPES) directed at meeting the needs of reparation for ethnic minorities and indigenous
peoples. This, among other factors, translates into the fact that only 4 per cent of the investment
budget of the Land Restitution Unit (URT) in the fiscal year 2016 was set aside for restitution
of land rights. This while the National Land Agency (ANT) has informed that with the current
budget assignation, it would take seventy-eight years to resolve pending ethnic and agrarian
cases. According to the Organisation of Ibero-American States, in 2018, more than 700
applications for constitution, amplification and restructuring of indigenous reserves were stuck
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with the ANT®2. Furthermore, the budget for the programme for the legalisation of indigenous
territory and rural development for indigenous communities dropped by 19 per cent from 2014
to 2018. This is preoccupying since this is the single most important contributor to the
implementation of the first chapter of the peace accords — Comprehensive Rural Reform®,

On top of that, a process for re-elaborating collective reparation plans was initiated due to the
material incapacity of meeting the obligations included in original plans. There has also been
critics due to the fact that implementation measures do not adequately consider de facto needs
of victims and local conditions and that they do not correspond to damages.

Protection and prevention measures lack a special ethnic focus as risk assessments, measures
adopted and lead times do not respond to the complexity of different territories. The
commission has repeatedly declared its preoccupation for the situation of threats and murders
of human rights defenders and social leaders®.

Following a ruling of the Constitutional Court, the Land Restitution Unit elaborated a strategic
plan for the restitution of lost land. However, the commission finds that the strategic plan does
not explicitly include land rights of ethnic minorities and indigenous peoples. Finding this, and
the preoccupying back log of land restitution, the commission recommends the elaboration of
a special strategic plan for the restitution of collective land rights.>

Recalling that the collective reparations, putting victims at the centre of the process, as the peace
accords says, aims at being integral and transformative, the NGO Consultoria para los Derechos
Humanos y el Desplazamiento (CODHES), on basis of the accompaniment of forty
communities, expresses doubts regarding the success of implementation. CODHES finds that
collective reparations have failed to reconstruct the social fabric, reactivate political projects
and life projects (planes de vida). Overall the reparative effect is deemed to be weak owing to
few measures implemented in a disarticulated manner. CODHES highlights that collective
reparations implies the strengthening of political capacity, regaining spaces for participation
and strengthening of identity and organisations in order to have the capacity to influence in the
development of local and national politics that contribute to peaceful coexistence, reconciliation
and non-repetition.>®

The Kroc Institute in its third report finds that comparing the provisions in the peace agreement
that needs to be implemented with an ethnic approach to the general provisions, the
implementation of the former is lagging behind. When it comes to the provisions related to
Comprehensive Rural Reform, 54 per cent of the provisions having an ethnic focus had not
been implemented while 42 per cent had reached a minimum level of implementation. The
picture on Political Participation is much the same, even if the rate of provisions that had
reached an intermediate level of implementation was higher. When it comes to End of Conflict,
the majority of provisions — 57 per cent — were at minimum level while 29 per cent not had
been initiated. Looking at the Solution to the Illicit Drugs Problem, implementation of two
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thirds of provisions had not been initiated while the remaining part was at a minimum stage of
implementation. This while the Victims part of the peace agreement counted 60 per cent
minimum implementation, 10 per cent intermediate and 30 per cent not initiated. >’ The Kroc
Institute summarised the situation of implementation of the Ethic Chapter by stating: “Until
November 2018, the provisions in the Ethnic Chapter shows low levels of implementation and
this has eroded much of the faith in the peace process.”®

On a more qualitative level, the report concludes that the significant divide between the level
of implementation of ethnic and non-ethnic focus is even more evident in the territories. This
owes to the fact that much of the process in the first two years of implementation has been
related to normative and administrative measures at the national level, which not necessarily
implies a substantial practical change in the territories. The Kroc Institute recommends an
urgent implementation of guarantees for security and protection that takes account of
indigenous peoples’ own systems. Furthermore, guarantees for the proper functioning of the
Special High Level Instance with Ethnic Peoples, re-establishing the respect for free, prior and
informed consent, and the guarantee for non-regression in territorial rights. Additional to this,
the report recommends a push for the wide dissemination and communication of the contents
in the peace agreement and the ethnic chapter.>® In terms of advances of the SIVIRNR, the
report is generally positive, however there is one important piece not properly belonging to the
SIVJRNR, but playing a significant role for the comprehensive system, that is lagging behind,;
the special programme for reincorporation of demobilised persons belonging to ethnic
minorities and the pedagogic and communications strategy for the dissemination of the
principles of racial and ethnic non-discrimination of demobilised women, youth and children.®

Principal challenges to implementation according to indigenous peoples

The Indigenous Peoples’ Human Rights Commission, in addition to the continuous
victimisation of members of their communities discussed above, highlights a few central
challenges embedded in the peace accords and the implementation of the same.

1. The majority of norms consulted with indigenous peoples under the previous
consultation of the “Fast Track” process have remained paper products or were
substantially altered after the consultations.

2. The Development Plans with Territorial Focus (PDET) — the mechanism for integral
rural reform — lacked a process of free, prior and informed consent and was developed
at high speed. This has allegedly led to the exclusion of some cases and the participation
of indigenous authorities without the necessary beforehand information. It is worth
noting that the 170 municipalities prioritised for the PDET, holds 452 indigenous
reserves®.. In spite of these facts and agreements, the Territorial Renewal Agency seems
to have sub estimated the relevance of the ethnic groups in the development of the
PDET. There are also reports on the non-compliance with and ignorance regarding the
special route for concertation of the PDET decided upon by the Territorial Renewal
Agency and the IEANPE. This while there is lack of coordination between the different
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state agencies and the national and territorial levels.%? Additionally, looking at the land
registry system — pointed out as central in the peace accords — 60 municipalities lacking
basic land registry data contain 81 per cent of Colombia’s indigenous reserves. This
while 79 per cent of the municipalities historically most affected by the armed conflict
lack basic land registry data.®®

. The National Comprehensive Programme for the Substitution of Crops used for Illicit
Purposes also lacked a process of free, prior and informed consent. Here it is important
to consider that about 45 per cent of illicit drugs plantations are situated in ethnic
territories. There is a rise in the threats against leaders that are associated to the
substitution programme and a deficient security system for resolving this. The use of
glyphosate for eradication constitutes a health risk for the peoples and there are signs of
not respecting the differentiated approach towards indigenous peoples, acknowledging
their right to grow and use illicit plants according to ancestral traditions®*. At the time
of writing, the Government has plans on reinitiating the use of glyphosate for plant
eradication.

. The problem of antipersonnel mines is closely related to illicit crops as the illegal armed
groups protect intrusion by planting mines. This has led to enforced confinement of
indigenous groups, not only blocking access to basic food and services but also access
to sacred and holy places, necessary for the exercise of customs and rituals. The latter
causing the loss of ancient knowledge and as a sum greatly contributing to the large
amount of peoples living on the verge of cultural and physical extermination. The de-
mining plan identifies 140 indigenous reserves where action is needed. However, by the
end of 2018, work had not been initiated in any of the eight communities of priority.%

. The strategies for the protection of indigenous peoples as groups and individuals lack a
differentiated focus respecting indigenous peoples own protection mechanisms, which
in some cases leads to the increment of risk of individuals and collectives. This also
stems from the lack of consultations during the “Fast Track” process where the proposal
brought forward by the indigenous peoples was not regarded.

. The same fate was met by a proposal put forward by the indigenous peoples on the
reincorporation of forcibly recruited individuals as well as the attention to recruited
minors.

Looking at the territories for disarmament, demobilisation and reintegration “Zonas
Veredales de Normalizacion Transitorias” (ZVTN) and “Espacios Territoriales de
Capacitacion y Reintegracion” (ETCR) — a part of them were located close to ethnic
communities without their consent. Their presence has generated conflicts and tension
between indigenous peoples and ex-combatants, militarisation of indigenous areas and
occupation of indigenous lands.®

. The preoccupying security situation also generates new waves of displacements and in
2018 indigenous peoples accounted for 12 per cent of the population of newly displaced
— a high rate considering that they only amount to about 4 per cent of the Colombian
population.®’
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9. A new preoccupation that goes beyond the peace agreement is the on-going discussions
on reforming the land law (law 160) from 1994 — fearing that this would interfere with
the right to free, prior and informed consent — favouring extractive projects within
indigenous territories.%® A multitude of actors, among them the Colombian Commission
of Jurists, alerts that the law project would mean even greater land concentration,
favouring agroindustry and extractive industries, make some illegal appropriation of
lands legal and put at risk indigenous communities.®® This would interfere with the
principle of non-regression of acquired rights.

Effective enjoyment of human rights

Guarantees for non-recurrence

Made up by the sum of the components in the SIVIRNR, guarantees for non-recurrence is one
of the central outcomes of the transitional justice process. Even tough non-repetition must be
seen on a long-term horizon, the current development, as discussed below, is posing serious
challenges to the guarantees for non-recurrence.

The UN Office of the High Commissioner for Human Rights (OHCHR) — in contrast to the
Kroc Institute’s mandate of mainly applying a quantitative and procedural perspective to
implementation — has a mandate to monitor the effective enjoyment of human rights by the
people living in the areas most affected by the conflict. The OHCHR, referring to the peace
agreement, affirms that “Its full implementation can greatly improve the human rights situation,
especially in rural areas.”®

Even though the exact figures vary from source to source, there is no doubt that there has been
an increase in violence against human rights defenders since the Peace Agreement was signed
in 2016. In particular those who oppose extractive projects and defend land and victims’ rights
have been attacked, threatened and killed. In 2017, the OHCHR registered 441 attacks,
including 121 killings of human rights defenders in Colombia.”* In fact, about one in every
three human rights defenders killed globally in 2017 was Colombian.”? In 2018 OHCHR
registered 110 Killings of human rights defenders. A striking 16 per cent of them were
indigenous while 11 per cent were Afro-Colombian, demonstrating that these ethnic
communities are disproportionately affected by deadly violence. This while 2018 also saw an
increase in other types of attacks such as threats, murder attempts and violations of the rights
to privacy and property.’* Attacks targeted at human rights defenders continued in 2019 as
OHCHR reported 108 defenders killed during the year — much in line with the figures for the
last two years.” The UN Verification Mission in Colombia also highlighted sexual violence as
a driver of forced displacement.”® The NGO Somos Defensores reported an increase in
individual threats of 146 per cent in the first trimester of 2019 compared to 2018. The share of
threats directed at persons from the indigenous peoples amounted to 24 per cent of total cases.””
In the first half of 2020, the negative spiral continued and showed signs of aggravation as
Indepaz reported 157 human rights defenders and social leaders murdered only in the first six
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months of the year — a third of them being indigenous.’® All these crimes still enjoy high levels
of impunity.

Fourteen of murdered defenders in 2017 were women — doubling the rate compared to 2016.
62 per cent of killings occurred in rural areas while 64 per cent of killings coincided with the
areas most affected by the conflict (ZOMAC™) and where the FARC-EP were historically
present. The OHCHR, as other analysts, links this pattern to the power vacuum following the
demobilisation of FARC-EP, the lack of state presence and the delay in the implementation of
the peace agreement, allowing illegal armed groups and criminal groups taking over illicit
economies that had yet not been transformed, resulting in increased violence. The OHCHR also
notes that several victims were killed due to their support for provisions of the peace agreement
such as the substitution of illegal crops and the Comprehensive Rural Reform. This means a
changing tendency where support of Government policies is a motive for killings as opposed to
previous motives of opposition to Government policies. OHCHR estimates that as much as 66
per cent of the alleged motives for murders in 2018 related to opposition to criminal activity
and violence or support to the implementation of the peace agreement, specifically the illicit
crops substitution activities.®

While 57 per cent of killings in 2017 were attributed to contract killers, the alleged material
authors was dominated by paramilitary structures counting fifty-four cases (45 per cent), this
while the ELN was responsible for four cases (3.3 per cent) and ex-FARC-EP groups three
cases (2.5 per cent). Also, members of police and military were being investigated for fourteen
killings committed during social protests in 2017. These patterns continued in 2018, although
seeing an increase in ELN responsibility to 8 per cent and also of ex-FARC-EP groups to 8 per
cent. This while killings attributed to People’s Liberation Army (EPL) accounted to 4 per cent
— EPL killings in 2017 were not accounted for in the 2018 OHCHR report.5!

Violence is also reflected in the continuing situation of forced displacements and confinements.
From January to June 2019, 35 massive displacements occurred — Narifio stood out as the most
affected department counting 43 per cent of internally displaced persons. In the same period,
63 communities were victims of confinement — 54 of these in the Choc6 department.®? The
Ombudsman in his 2018 report stated that he did not see any effective measures in action in
order to deal with the crimes of enforced displacement and the use of indigenous reserves by
armed actors.®

Regions with structural causes linked to lack of access to rights — primarily access to justice,
and to economic, social, cultural and environmental rights — counted for 93 per cent of killings
in 2018 and 59 per cent of killings were committed at the community level. According to
OHCHR, these structural causes derive largely from weak or lack of State presence in some
rural areas. This while also the substantial delays in implementation of the peace agreement,
particularly concerning the rural reform and substitution of illicit crops, adds to the picture.
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The OHCHR held that some of the killings of human rights defenders could have been
prevented by a timely and coordinated implementation of the peace agreement, including state
presence and materialising the possibilities for communities to integrate into the legal economy.
OHCHR noted that the context where most killings occur share three characteristics: the
presence of illicit economies, a homicide rate classified as endemic according to WHO
standards, and a multidimensional poverty rate higher than the national average. The
recommendation is to maintain State presence, including civilian authorities, recognise and
promote civil society participation, guaranteeing the freedoms of association, assembly and
expression. This while also accelerating the implementation of the peace accords in the regions.
These measures would support the work of civil society and human rights defenders by
expanding civic space.®* The alarming situation of indigenous human rights defenders
continues and the OHCHR in August 2019 made a special call for the state to agree on
preventive and protective measures for the Nasa people after thirty-six members of the Nasa
community had been murdered in 2019, six of which OHCHR defined as human rights
defenders®.

On the positive side, OHCHR commended the decision of the Office of the Attorney General
to prioritise investigations of killings of human rights defenders and the announcement of the
Office of the National Procurator to use its administrative and disciplinary powers to address
the stigmatisation of human rights defenders and the insufficient action by municipal,
departmental and national authorities to protect them. This while on the negative side, the
identification of the material authors of crimes had not been successful in most cases — having
negative consequences for protection and non-repetition.

The OHCHR found it critical to strengthen gender analysis in relation to threats against human
rights defenders as well as the analysis of threats in rural settings as the vast majority of killings
occur in rural areas. Also, of greatest importance is the modification of protection measures in
rural areas and the strengthening of collective protection measures such as the indigenous
guards.®®

The development described by different sources follows a similar pattern to what happened
after the disarmament, demobilisation and reintegration of the paramilitary forces, the
subsequent land restitution processes and the adoption of the Victims and Land Restitution Law
(law 1448) of 2011. Attacks on human rights defenders increased from an average of around
100 attacks per year between 2004 and 2007, to around 170 per year 2008-2010 and peaked at
239 attacks in 2011 — the same year law 1448 was adopted®’.

A 2018 press note from the UN reflects the negative development in this field and refers to it
as a threat to durable peace:

“The United Nations Organization in Colombia vehemently rejects and condemns the killings
of human rights defenders and community and social leaders.
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The upsurge in violence imperils the conditions for a true stable and lasting peace. The
inhabitants of the regions most affected by the armed conflict are those who today are
vulnerable to multiple violations of their collective and individual rights, mainly in the
departments of Antioquia, Arauca, Cauca, Choco, Cordoba, Narifio, Norte de Santander and
Valle del Cauca, while also acknowledging that other regions are being seriously impacted.

The UN urges the Colombian Government to strengthen prevention, protection and
investigation measures to guarantee the right to life and integrity of all Colombians. "%

The regions included in the list of the most affected account for 45 per cent of total indigenous
population, using data from the 2018 census.

Ever since the signing of the peace accords in 2016, one human rights defender has been killed
every three days. Social leaders and human rights defenders working on issues related to the
implementation of the peace accord, land restitution and those opposing large-scale economic
development projects face a particularly high risk.2° This is also the view of the Inter-American
Commission for Human Rights which in March 2018 released a press note urging Colombia to
adopt urgent measures to protect human rights defenders and social leaders®:

“The Commission observes that since the implementation of the peace agreements, the murders
of human rights defenders have increased persistently. According to an Ombudsperson’s
report, between January 2017 to February 2018, there have been 121 murders of human rights
defenders. The Commission observes with concern that plenty of those murdered human rights
defenders carried out actions aimed at implementing the peace agreements related to land
distribution. In addition, the Commission has received consistent reports indicating
that indigenous and Afro-Colombians human rights defenders are exposed to aggravated
violence.”

This picture was confirmed by a 2019 report on human rights defenders and social leaders in
Colombia, based on an in-loco visit by the Commission in November 2018.%

In 2018, a number of civil society organisations joined together to produce a report highlighting
the systematic nature of violence against human rights defenders in Colombia called Defender
la Vida (Defending Life). This report was presented to the Prosecutor’s Office at the
International Criminal Court in April 2018, and to the Colombian Truth Commission, calling
for an end to impunity for those responsible of violence against human rights defenders.®?

Also the UN Assistant Secretary-General (SG) for human rights on his visit to Colombia in

October 2017, expressed his concern about problems in the implementation of the accords
which relate to the continued attacks against human rights defenders and community leaders.
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The Assistant SG acknowledged the Government’s efforts to adopt policies aimed at preventing
such attacks, but said the efforts had yet to produce significant results.

“The armed conflict with the FARC-EP may be over, but the country's incredibly brave human
rights defenders continue to be threatened and killed at an alarming rate".%

The negative spiral continues, as is highlighted in a March 2020 report of the United Nations
Verification Mission in Colombia:

“Indigenous and Afro-Colombian communities continue to be affected by pervasive violence,
including attacks, mass displacements, confinement and recruitment of children, in several
departments, in particular Cauca, Choco, Narifio and Antioquia. "%

A possible example of how indigenous peoples and their leaders continue being signalised as
insurgents even by Government forces, is reported by Proyecto Nasa. In their report to the UPR-
examination of Colombia in 2018, the Proyecto Nasa exposes the alleged human rights
violations occurred in the frame of the Encuentro Internacional Liberadoras y Liberadores de
la Madre Tierra held in August 2017. According to the report, the national Government would
have sent two hundred of the national police riot control unit (ESMAD) to the rural area of
Corinto, Cauca, which during two hours destroyed, looted and set fire to the installations of the
event. Allegedly they used teargas and shot pellets in order to displace the community in charge
of receiving the guests for the event. The riot control unit is reported to have been accompanied
by men wearing hoods and set fire to eighteen shacks, destroyed the central auditorium,
damaged crops and robbed the food for the event.*

Another example is the declarations of the Minister of Defence, in September 2018. The
minister declared that the social protests would be financed by illegal armed groups. He made
special mention of the protests that had been cutting-off the Pan-American highway from time
to time — and by doing so also pinpointed the “mingas”® of the indigenous peoples, being
financed and incentivised by illegal armed groups. Doing so, he repeated the unfortunate
historic criminalisation of social protest and put human rights defenders and social leaders at
risk by targeting them as insurgents.®” However, the later declarations in support of the right to
social protests by the President and instructions by the Minister of Interior to all mayors and
governors in the same line, were positive developments in this field.%

Concerning the security situation for indigenous peoples, after the killing of six indigenous
leaders in April 2017, Amnesty International seriously questioned the implementation of the
peace agreement and highlighted the grave situation of risk faced by leaders:

“The situation of extreme risk which Indigenous communities in Colombia face is alarming.
These crimes highlight one of the main challenges in the implementation of the peace process:
the protection of the communities living in the areas which have been most affected by the
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armed conflict and the need to guarantee that these deplorable acts do not go unpunished’ said
Erika Guevara-Rosas, Americas Director at Amnesty International.*®

According to reports from the Indigenous Peoples’ Commission on Human Rights, from the
signing of the peace accords in November 2016, until May 2018, about 11,000 individuals from
these groups were forcefully displaced, 1,200 received threats, 65 leaders were murdered, 20
suffered sexual abuse, 13 were forcefully disappeared, 8 tortured and 7 kidnapped. These
figures at large coincide with Government data from the Ministry of Interior.*% In the first six
months of 2018, the Indigenous Peoples’ Commission on Human Rights reported 1,047
individuals forcefully displaced, 9,422 individuals subject to confinement, 50 cases of threats,
22 murders, 20 cases of forced recruitment, 19 violent attacks and 3 cases of torture. %

According to the Antioguia Indigenous Organisation, parents send their children to live with
family in safer parts of the country in order for children to be safeguarded from recruitment of
armed groups. This picture is also supported by the OHCHR%? and the UN Verification Mission
in Colombial®, among others.

A reason for death threats against leaders in the aftermath to the 2018 presidential elections was
the Aguilas Negras declaring military target anyone supporting the presidential campaign of
Gustavo Petro. Nine indigenous leaders in Valle del Cauca had up to July 2018 received threats
for supposed support to the Petro campaign. According to ONIC, this type of threats were also
frequent in other parts of the country.

The authors of crimes against indigenous peoples in their vast majority, are to be found in the
different groups that are the continuity of paramilitarism, FARC-EP-dissidents, ELN and
criminal gangs. However, there are also some examples of violations on part of Government
forces.

This unfortunate situation continues and in its report on 2019, the Office of the UN High
Commissioner for Human Rights raises a general concern on the killings and threats against
indigenous leaders, specifically focusing on the Cauca department:

“OHCHR is deeply concerned by the high number of killings of indigenous people in Cauca.
In 2019, the National Institute of Forensic Medicine registered an increase of almost 52 per
cent in homicides of indigenous people in Cauca compared to 2018. Between January and
November 2019, OHCHR registered the killing of 66 members of the indigenous Nasa people
in northern Cauca, including 13 indigenous authorities and other Nasa leaders. Urgent,
effective and culturally appropriate prevention and protection measures for these communities
need to be taken in consultation with the indigenous authorities. "%

This while the OHCHR, at the end of April 2020, alerted over the continued killings of human
rights defenders in Cauca, counting thirteen defenders killed so far in 2020.1%
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A central explaining model to the vulnerability of indigenous peoples during the internal
conflict, as well as in the post-agreement phase, can be found in the fighting between these
different actors on the control of land, territory and natural resources. Indigenous peoples,
present in the territories are resisting in front of these dynamics and are therefore victims of
threats, assassinations and forced displacements, even in the post-agreement phase. As
discussed, not that much has changed on the ground for indigenous peoples with the incomplete
implementation of the peace accords. The absence of the State in many areas also means that
the indigenous peoples continue practicing self-defence and negotiations with armed actors in
order to solve everyday problems and security of their people — just as in the above mentioned
case of the local peace treaty between the Paez de Gaitania and the FARC-EP in 1996. One
difference though, is that there are new groups and a plurality of actors to relate to, which in
some areas makes for an even more complex situation today.'%

An example of these dynamics and their effects is given in the 2019 report on Colombia by the
UN Office of the Highs Commissioner for Human Rights:

“The killing of an Embera indigenous defender in April in Riosucio, Choco, was emblematic.
This municipality was marked by a high level of multidimensional poverty, endemic violence
and the presence of ELN and criminal groups fighting to control drug trafficking, illegal mining
and smuggling of migrants. The defender was killed because his advocacy on behalf of his
community clashed with the interests of these groups. His Kkilling exacerbated the
marginalization of his community and decreased the likelihood of a new leadership stepping
forward. "%

Forcefully displaced indigenous peoples — an example

In an Ombudsman’s report*%®, the situation for displaced communities belonging to the Embera
Katio, Embera Chani and Zen( is examined. The report focuses on the situation of these peoples
in the Magdalena Medio and the response by the municipalities of the region. The report
concludes that public policy in response to attention to forcefully displaced indigenous peoples
does not include the differentiated focus according to the characteristics of each people as
stipulated by decree law 4633. One explanation is the low level of knowledge of attention to
indigenous peoples forcefully displaced and the different legal instruments that are to guarantee
their rights. In essence, this means the absence of effective policy measures for the resettlement
and return of individuals and families, victims of forceful displacement. The Ombudsman also
notes the poor coordination between municipalities and regions as a reason for non-compliance
of differentiated attention.

In the same report, the Unit for Attention and Comprehensive Reparations to Victims (UARIV)
is said to fail in coordinating the reinitiating of the process of complying with the provisions in
Auto 004 of 2009, ensuring the survival of individuals pertaining to indigenous peoples in
situation of forced displacement. There is no coordination across the different national, regional
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and local levels in terms of subsidiarity, concurrence and complementarity. For the three
peoples visited by the Ombudsman there was no implementation of the Plan for Survival (Plan
de Salvaguarda) nor of guarantees in order to secure the survival of these peoples as provided
by Auto 004. The Ombudsman concludes that this constitutes a re-victimisation and repeated
violation of fundamental collective rights and could constitute conduct of omission by
responsible civil servants. The report finds that there is a repeated non-compliance in attending
the most pressing needs of humanitarian assistance with an emphasis on health, nutrition, food
security, temporary lodging, ethno-education and other measures, needed for securing the
survival of individuals belonging to forcefully displaced indigenous communities. One of the
recommendations of the report is to conduct capacity building at the municipality level on Auto
004 and decree law 4633. The report also underlines the urgency in providing assistance in the
preservation of customs and culture as communities have a long history of displacement.

Economic, social and cultural rights'%

OHCHR highlights as one of the main obstacles to the guarantee of economic, social and
cultural rights in the rural areas, the tendency to prioritise investment in population centres in
order to obtain votes. They see serious challenges to equal access to health services, clean
drinking water and sewage systems, but also that children are deprived of their rights to
healthcare for lack of birth certificates. The situation of access to basic healthcare and culturally
sensitive public health policy is especially worrying for indigenous peoples at risk of extinction.
The infant mortality rate for indigenous peoples is five points higher (20.9 per every 1,000
children born alive) than the rate for the non-indigenous population (15.9). The rights to water,
health and food for indigenous peoples are also negatively impacted by legal and illegal mining,
polluting rivers in different parts of the country. One example is the Mirafia and Bora
communities in the Amazonas department where concentration of mercury in the people are 15
to 20 times the limit set by WHO — rates that threaten the survival of affected communities.!*°

The right to quality education in rural areas is affected by the lack of continuity in the
contracting of teachers, precarious school facilitates and pedagogic materials, which also
contribute to dropout rates.

When it comes to land rights, as touched upon earlier, the existence of illegal economies means
criminal activities that put at risk individuals and communities claiming land restitution as well
as for state agents attached to the process. OHCHR observes that the process is “seriously
hampered” in the areas of interest for agro-industrial, mining and energy companies. An
example of the worrying development is the loss off thousands of case files related to land
conflicts in the transfer from one state entity to others.!!

OHCHR also observes a lack of commitment among some civil servants in terms of improving

the level of rights enjoyed by communities imposing personal interests over the rights of the
population. They therefore suggest the creation of indicators at township level visualising
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problems of access to and realisation of economic, social and cultural rights as these are not
captured by statistics at municipal and department levels.

When it comes to the implementation of the peace agreement, OHCHR highlights the
difficulties in implementing the local development plans, mainly due to violence and lack of
institutional coordination. This while also noting the lack of implementation of the ethnic
approach, specifically in Cauca, Narifio, Norte de Santander and Valle del Cauca. Finally
OHCHR expresses concern over the deteriorating security conditions in several regions where
the National Comprehensive Programme for the Substitution of Crops Used for Illicit Purposes,
is being implemented. Families and leaders participating in the programme are being targeted
by criminal groups, ex-FARC-EP groups and the ELN. There has also been a lack of
incorporation of the ethnic approach in the programme.!!2

Participation and social dialogue!*®

OHCHR highlights the unequal access to polling stations, restricting the possibility to exercise
the right of voting in rural areas. Lack of infrastructure can mean travelling from hours, up to
days, which implies an expense for the voter. This also opens up for pressure by candidates and
parties backed by different economic sectors — including the illicit ones — offering trips to
polling stations, influencing voting. OHCHR regrets the obstacles to the implementation of the
political participation chapter of the peace accords due to moves by political sectors interested
in a political status quo. Especially the non-approval by congress regarding the Special
Transitory Peace Voting Districts, which were included in the peace agreement as a measure to
increase the political participation of people living in conflict-affected areas.

On social protests, OHCHR urges the Government to implement guarantees for mobilisation
and social protests as stipulated by the peace agreement and to adapt domestic protocols on the
use of force related to social protests to international standards. Furthermore, to effectively
monitor and fulfil agreements to avoid future protests derived from the non-compliance of
accords.

Discrimination

The UN Committee on Economic, Social and Cultural Rights in its concluding observations on
the sixth periodic report of Colombia, expresses its concerns regarding the “persistent structural
discrimination against indigenous peoples and Afro-Colombians, which is reflected in the high
levels of poverty and exclusion that affect them disproportionately”. The Committee goes on to
recommend the state to “step up its efforts to prevent and eliminate the conditions and attitudes
that perpetuate structural discrimination against indigenous and Afro-Colombian peoples. To
that end it urges the State to adopt special measures in order to improve their socioeconomic
situation and guarantee their effective enjoyment of economic, social and cultural rights. It also
encourages the State to conduct public awareness-raising campaigns to counter discrimination
against them.”114
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Human security and the security sector'®®

The OHCHR is concerned about the plans developed by the military which justify their active
participation in public safety — going against national, regional and international human rights
law, which reserves this right to the police forces. Only in exceptional cases the police may
require and ask for military support. As for 2017, OHCHR documented eleven cases of alleged
extrajudicial executions of which eight allegedly can be attributed to the military and three to
the police. The same number was recorded for 2018, attributing five to the military and six to
the police. As contributing factors behind these extrajudicial executions, OHCHR lists the
possible absence of command and control, lack of operational planning and lack of tactical
discipline. The OHCHR therefore urges the state to strengthen the operative capacity of civilian
institutions in rural areas in order to avoid that the military performs tasks outside of their
responsibilities, including providing the necessary budgetary resources for the police to fully
assume its tasks in the implementation of the peace agreement.

Transitional justice and victims’ rights!®

The Comprehensive System for Truth, Justice, Reparations and Guarantees for Non-Recurrence
(SIVIRNR) if fully implemented would, according to the OHCHR, “generally conform to
international standards”. However, the OHCHR put forward some concerns. The first is the
difficulty for the system to operate in many areas due to security reasons and the continuing
human rights violations. The second is that the expectations for the system to reduce impunity
has been undermined by the exclusion of non-military state agents and private individuals from
the scope of mandatory application of the system. The third concern has to do with the definition
of penal responsibility of military superiors which does not comply with international standards
and, according to OHCHR “makes it virtually impossible to prove responsibility by omission
of military commanders”. As a result, the guarantee of accountability for the most responsible
is seriously in danger. The fourth concern has to do with the decision of congress to prohibit
the appointment of some of the selected judges to serve in the system on basis of their previous
involvement in human rights litigation against the State. This goes against national and
international standards in terms of the independence of the judiciary as well as against the
profiles and competences for judges set forth in the peace agreement. Additionally, this decision
risks to add on to the stigmatisation of human rights defenders in a context where the security
situation for defenders is deteriorating and deeply concerning.

Structural factors affecting the enjoyment of human rights

OHCHR highlights the interconnectivity of problems faced by rural communities and the need
for coordinated and multidimensional solutions. One key aspect is the Comprehensive Rural
Reform where partnerships with the rural communities is provided for in the ethnic chapter of
the peace agreement. However, communities express their frustration regarding the model of
participation which has been reduced to meetings lacking material impact.

Furthermore, the weak integral and effective state presence, lacking state service and the
provision of security, justice, the empowerment of leaders and authorities, and the stimulation
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of economic development, opens up for armed groups that struggle for the control of illegal
economies. An expression of this is that homicide rates in some of these regions*!’ registered
by the national police during 2017 surpassed the numbers registered in 2016 by about 1,000 per
cent. This while the number of massacres increased from 11 cases in 2017 to 29 cases in 201818,
This situation also led some civilians to seek support from illegal groups as a form of protection.

Elaborating on the substitution of illegal crops, much indicates that the State and the
international community place too much focus on eradication as opposed to long-term
substitution and sustainable incorporation into the legal economies — including capacity
building and the access to markets. There is a historic opportunity of over a hundred thousand
coca growers ready for change that cannot go missed, but runs the risk of doing so by focussing
on eradication instead of substitution. Communities interested in substitution have been subject
to forced eradication pushing some of them back into the hands of illegal armed groups and
criminal gangs. Also, communities, Government officials and staff of international
organisations supporting substitution, have suffered threats, kidnappings and killings on part of
these groups. OHCHR recommends a shift from measuring the area of eradicated coca
plantations to measuring successful substitution. This would also be in line with the peace
agreement as it relates to successful substitution and not eradication.'*® Unfortunately,
international pressure pushes the agenda in the other direction as the US Office of National
Drug Control Policy’s director, Jim Carroll, in his visit to Colombia in September 2018 called
cocaine production in Colombia “unacceptable” and blamed the rise in domestic demand in the
US on the supply side. Colombian president Ivan Duque, is satisfying his ally by adopting this
focus on eradication, differing himself to his predecessor who’s position was the need for
working both on the supply and demand side and that the supply side needs to focus on
substitution and creating fruitful environment in the countryside for alternative forms of
subsistence.?°

This trend has continued as US President Donald Trump has pushed the Duque administration
to act against cocoa production which also has led to an expansion of its manual eradication
teams from 25 in 2017 to nearly 150 in 2020. This rapid expansion appears to have a negative
effect on any instruction in use-of-force protocols that the security forces accompanying the
eradicators were receiving. Results show that there is an evident risk that when these teams go
into rural communities, the resulting confrontations involve excessive or even lethal force and
the lack of free, prior and informed consent when it comes to indigenous peoples. In an event
on 22 April 2020, in an operation for manual eradication, members of the police eradication
team fired into a group of Awa indigenous people, who were attempting to talk to them about
why indigenous authorities had not been consulted about the planned eradication, as required
by law. One indigenous community member was Killed and three others wounded.'?

Turning to the issue of development and wellbeing in the countryside, especially in areas most
affected by the internal conflict, the tool at hand are the Development Plans with Territorial
Focus. While there is need in all conflict-affected communities, OHCHR recommends the
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programme to implement gradually, focussing more deeply in the areas, ensuring tangible
results before moving to the next area. They also note that the possibilities of success for the
programme diminishes in areas counting illicit economies and criminal groups.

Attached to local development in the countryside are the issues of governance and local justice.
Unfortunately these are also, in areas counting presence of illicit economies, intertwined with
Township Councils as some members of Councils are also part of the illegal economies. Firstly
it affects the ability, credibility and legitimacy of local authorities, and secondly, provides the
possibility for illegal economic interests to receive favours in support of economic and private
interests.

When it comes to indigenous authorities, while recognised in the Colombian constitution, this
does not fully translate into practice. As some State actors are beginning to accept self-
governance, high-level State officials point in a regressive direction by questioning the principle
of free, prior and informed consultation as self-governance is seen as an obstacle to agro-
industrial and mining projects.!?2

Corruption and the realisation of human rights

Corruption has a clear link to the non-realisation of human rights as it deprives communities of
social investments and undermines State capacity and efforts to guarantee universal human
rights. This is seen at the national, regional and local levels. Corruption is estimated to amount
to 21 per cent of the national budget'?3. The UN Committee on Economic, social and cultural
rights therefore recommended the Colombian Government to address the root causes of
corruption. 24

Official statistics from the Government shows a significant impunity as only 1.6 per cent of the
64,095 complaints of corruption made between 2012 and 2016 were resolved. OHCHR calls
for urgent action and intensification of actions against corruption in the framework of the
implementation of the peace agreement — a central action being the coming to terms with
impunity.?°

As for corruption within the framework of the implementation of the peace agreement, the
Office of the Attorney General in 2018 initiated an investigation into the contracts executed
with post-conflict resources which is to clarify the alleged irregularities.*?

Collective reparations and land restitution

While the Unit for Attention and Comprehensive Reparations to Victims has recognised 634
collective reparation beneficiary groups, only six cases count significant progress in the
implementation of the plans. When it comes to land restitution for ethnic peoples, sentences
ordering the restitution of ethnic territories have been finalised in 14 of the 203 registered
requests for restitution.'?” These processes are central to reverse the concentration of land which
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was accentuated due to the internal armed conflict. This while protection for claimants is
essential, since they face threats from the different armed actors.
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Transitional justice

The Colombian transitional justice system

The Comprehensive System for Truth, Justice, Reparation and Non-Recurrence (SIVIRNR)
was created as a part of the peace accords. The SIVIRNR is composed of the following
institutions: the Special Jurisdiction for Peace (JEP), the Commission for the Clarification of
Truth, Coexistence and Non-Recurrence (CEV); the Special Unit for the Search for Persons
Deemed as Missing in the Context of and Due to the Armed Conflict (UBPD) as well as of
comprehensive reparation measures for peacebuilding and guarantees for non-recurrence. The
SIVJRNR was incorporated in the Political Constitution of Colombia through the Legislative
Act 01 of 2017. Each of its components counts with its own regulatory framework.

The different parts of the system will be examined below, focusing on the Truth Commission
and the Special Jurisdiction for Peace.

Truth commissions

The limits of what truth commissions can achieve

Experience says that the high expectations on a truth commission probably is one of its worst
enemies. This is why it is important to be aware of the possibilities and limitations of truth
commissions. What can one expect from them?

One limit when it comes to the inclusion of indigenous peoples in the process is that truth
commissions typically have been set up in order to reaffirm goals of unity and reconciliation
within the framework of a nation-state. In this model, the state is represented by the central
Government and the focus is on relatively recent human rights violations where individual
witnesses and survivors contribute to a truth that is recorded in writing. Indigenous communities
that can contribute a more long-term perspective told by means of oral tradition, might find this
traditional model quite limiting. Different ways of countering these diverse realities and
expectations have been elaborated on above.

According to Arthur, expecting that truth commissions would be able to deliver self-
determination and political rights instantly would be asking too much. What they can do is to
enhance the political legitimacy of indigenous peoples. This while also creating a record of how
the erosion of self-determination and political rights has been detrimental to fulfilling the rights
of indigenous peoples. By doing this, truth commissions can serve as a vehicle for positive
change in society that contribute to the recognition of indigenous peoples as equal partners with
distinctive rights.*?®
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While a Government in general would use transitional justice as a means to break with the past,
indigenous peoples can use the process and the historic moment to use the past as a way to shed
light to current conditions.*?®

Experiences from other countries

In Guatemala the indigenous peoples are in majority and represented the bulk of victims in the
internal armed conflict, being severely hit by the war that in its nature was rural and “dirty”.
Also in Peru the indigenous peoples were the ones hardest affected by the armed conflict which
also was characterised as mainly rural and “dirty”. Even though the truth commissions in these
counties did not have an explicit mandate to examine violations of the rights of indigenous
peoples, the final reports included specific conclusions regarding indigenous peoples. This also
goes for the commissions in Paraguay and Brazil. These are all examples of commissions that
have dealt with transition from armed conflict to peace (Guatemala and Peru) and from
dictatorship to democracy (Paraguay and Brazil). The continuation of processes in Peru and
Guatemala led to the trials of the former presidents Alberto Fujimori and Efrain Rios Montt,
among others, including cases of atrocities committed against indigenous peoples.

Now, the other category of truth commissions are those that exclusively deal with the human
rights violations committed towards indigenous peoples in the framework of colonisation.
These commissions are not restricted to the narrow time-frame and events connected to an
internal armed conflict or to a period of authoritarian rule. To the contrary they focus
exclusively on the violations of the rights of indigenous peoples and have better possibilities to
display the full story. The two most relevant experiences is the Truth and Reconciliation
Commission of Canada and the Maine Wabanaki-State Welfare Truth and Reconciliation
Commission. What is encouraging when it comes to the truth commissions in Canada and
Maine is that they were established by indigenous peoples in cooperation with Governments.
However, the mandates of both commissions were quite restricted — in the case of the Canadian
commission it focused on the church-run residential schools for indigenous children, while in
Maine the focus was the state child-welfare system and its impact on indigenous peoples. Both
commissions in practice reached further than their restricted mandate but the fact remains that
a full-fledged truth commission and even more so a complete transitional justice process
handling all aspects of colonisation affecting indigenous peoples, yet is to be seen. Some would
argue that transitional justice strictly speaking is not applicable as there is no transition at hand.
However, firstly the tools provided by transitional justice certainly can provide a good ground
for these processes as long as they are culturally adapted, and secondly you could argue that
there is a transition at hand — being the one from colonisation to self-governance and self-
determination.

It is yet too early to tell what the outcome of the Truth and Reconciliation Commission in
Norway investigating the “Norwegianisation” and injustices against the Sami people and the
Kven Norwegian Finnish minority will be, but the set-up promises a more comprehensive
result. This while in Sweden, the national Government has responded positively to a request by
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the Sami Parliament on a joint truth commission that probably will develop along the same
lines.

Connecting these developments, in the case of Colombia, the Truth Commission and the whole
SIVJRNR is set around the internal armed conflict, and in that respect similar to the experiences
in Guatemala and Peru, even though the emphasis on indigenous peoples and the inclusion and
cultural adaptation of processes and practices, is aiming at higher standards. There are also
many initiatives parallel to and connected to the Truth Commission that have more flexible
mandates for exposing and analysing the history of indigenous peoples in Colombia and acts
and effects of colonisation. One example of this is the “Tiempos de vida y muerte” developed
by ONIC in cooperation with the National Centre for Historic Memory, which is a website
product within the project of the National Report of the Indigenous Peoples that in itself brings
more flesh to the bones.

The question is though how far the Colombian Truth Commission will be able to reach in terms
of five hundred years of colonisation. It is most probably far too much to ask for it to deliver
the contents of a full-fledged truth commission on colonisation, but it would be important to
come as close as possible. This as, unfortunately, the prospects for a truth commission focusing
exclusively on indigenous peoples to materialise in the near future, are very small.

Eduardo Gonzalez, in an interview with ICTJ noted that transitional justice over the years has
interlinked with cross-cutting thematic areas such as gender, youth and development. Now, it’s
time for transitional justice to “provide indigenous activists with an additional tool to claim
further rights”.2*° Can transitional justice in Colombia bring these tools?

The Colombian truth commission

The Commission for the Clarification of Truth, Coexistence and Non-Recurrence (the
Commission) was created by means of the peace accords between the Colombian State and the
FARC-EP. The Commission is a State institution at constitutional level, independent from the
Government and autonomous, with a three year mandate, effective from 28 November 2018.

Article 4 of Decree 588 of 2017, provides that the Commission is an extra-judicial mechanism.
The activities will not be of judicial nature, nor will its findings serve for criminal charges
before any judicial authority. Information received or produced by the Commission may not be
transferred to the judicial authorities to be used in order to assign responsibilities in judicial
proceedings or to have probative value, nor will the judicial authorities have the faculty to
request information produced by the Commission. For the sharing of information within the
SIVJRNR this means that the Commission can retrieve information from the JEP in order to
comply with its objectives. This while the Commission cannot transfer information to the JEP.
Between the Commission and the Search Unit for Disappeared however, the interchange of
information in both directions, from an extra-judicial perspective, is permitted and encouraged.
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The objectives of the Commission is fourfold:

1. The clarification of truth regarding the internal armed conflict;

2. The recognition of victims and the impact and violation of their rights; the voluntary
recognition of individual and collective responsibilities; and the recognition on part of
the society about what happened.

3. The promotion of coexistence in the territories;

4. The contribution to non-recurrence of the armed conflict.

The Commission counts at least nine million victims living within and outside de borders of the
country. It will concentrate its work where the suffering has been worst and also where silence
has been dominant. The work of the Commission is divided into nine geographical zones within
the country. Added to these is a tenth “zone” consisting the indigenous reservations, the afro-
Colombian communities, the palenqueros, raizales and roma. Finally, there is also a special
“zone” amounting to about 28 countries counting Colombian diaspora that had to flee the
country because of the armed conflict — the extraterritorial part of the Commission.

The Commission, according to its instructions, will have to contribute to the clarification and
recognition of thirteen different thematic areas that are to explain the origin and persistence of
the internal armed conflict. Among these, while all can be said to be relevant for the indigenous
peoples, one of them explicitly name the ethnic peoples; the human and social impact of the
conflict, particularly in the groups that suffered the most and that require special protection, as
the children, ethnic peoples and women. Another thematic area of importance is the historic
context and the causes and origins of the conflict in light of the report from the Commission on
the History of the Conflict and its Victims — this commission presented its report in 20153,
Finally, yet another thematic area of high importance to the indigenous peoples is the area of
displacement and dispossession of land in the framework of the armed conflict. The
Commission states that even though there exist other types of violence and conflicts in
Colombia, the Commission will need to circumscribe to the thirteen thematic areas. Further,
taking into account its wide mandate, only the most important moments and events of each
region can be prioritised. This will be done in cooperation with the organisations, communities
and sectors involved.

In terms of responsibilities, the Commission is mandated to determine the collective
responsibilities that are derived from the clarification of violations of human rights and
international humanitarian law.

When it comes to the Commission’s contribution to the peaceful coexistence in the territories
there is a range of proposed lines of action. These include dialogues and accords between
different groups, conflict management and the strengthening of processes that unites the
communities with nature, rivers and forests.
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The Commission parts from the year 1958 as its departure of reference, as it was a breaking
point when the political violence between conservatives and liberals gave place for another type
of violence; insurgency and contra insurgency which resulted in what internationally is known
as an internal armed conflict. However, the Commission will also have in mind the historical
political violence as a factor of analysis through available secondary material. This also
encompasses taking account of the fact that the ethnic peoples have suffered violence during
the armed conflict for reasons that traces way beyond the twentieth century. The Commission
also departs from a socio-historic dimension understanding the armed conflict as a complex and
changing process which is deeply rooted in the Colombian culture, its economic order and its
political structures and dynamics.

The ethnic perspective of the Truth Commission

The Commission, in line with the provisions of the peace accords, takes a special ethnic focus
which seeks to guarantee the participation of the ethnic peoples in the clarification of truth,
recognition of responsibilities, coexistence and contributions to non-repetition. This entails five
action lines:

- A special space for consulting which is to guarantee the participation of the ethnic
peoples in the development of a differentiated methodology which takes into account
their particular cultures, languages and geographic aspects which will be co-managed
with the other parts of the SIVIRNR.

- The elaboration of a special chapter on the ethnic groups in the final report.

- The permanent concertation with ethnic authorities in the territories.

- The permanent dialogue through a working group consisting authorities that represent
the different ethnic peoples.

- The creation of an ethnic consultative board integrated by representatives from the
ethnic peoples and experts in specific areas.

The consultancy process resulted in separate agreements with the different ethnic groups. The
one with the indigenous peoples was concluded in January 2019 and is a comprehensive
agreement including all three institutions of the SIVJRNR.132 When it comes to the specifics of
the Truth Commission, the Permanent Forum for Concertation with the Indigenous Peoples
(MPC), presented its suggestions regarding the Truth Commission’s protocol for relations with
indigenous peoples and the methodology for working with ethnic groups. These were later
incorporated into the document by a joint working group. A central agreement was the creation
of a Steering Committee for Ethnic Peoples within the Truth Commission which is to coordinate
actions with the peoples, to guarantee a do-no-harm perspective of its actions as well as
contributing to the reinforcement of collective rights and ethnic peoples’ communities. Among
the agreements is also the increased focus on the artistic and cultural dimension of the
commission as well as a differentiated geographic division of the work of the commission when
it comes to indigenous peoples. The Commission also agreed to accommodate the criteria for
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prioritisation presented by the MPC and to conclude the prioritisation with authorities at the
local level 133

The Commission’s protocol for relations with indigenous peoples and its ethnic methodology
are inclusive and comprehensive documents that have the potential, if applied throughout the
institution and process, to contribute to a differentiated approach facilitating the active and
effective interaction with indigenous peoples as communities and individuals.*** The 2019
report on Colombia by the UN High Commissioner for Human Rights as well as the third report
of the Kroc Institute also commend the integration of ethnic groups in the work of the three
institutions of the SIVJIRNR.**®

Legal measures

Legal framework for indigenous peoples in Colombia

The 1991 constitution introduced specific legal recognition and protection of indigenous
peoples as a cultural group and in relation to the rights over territories. It also strengthened
indigenous peoples’ right to political participation and self-determination. The constitution
increasingly became a tool for claiming indigenous peoples’ rights. Social mobilisation,
protests and land occupations as a way of asserting claims were partly shifted to the national
political agenda, claiming the protection of their rights. The new institutions such as the
Constitutional Court and the Constituent Assembly were used to create a new social pact for
indigenous peoples. The Constituent Assembly abolished legislation that prevented indigenous
peoples from managing their own lives and territories. This while the Constitutional Court
strengthened the status of indigenous peoples as collective subjects of rights as well as
collective ownership of territories. Lastly, the Government became legally obliged to consult
indigenous communities when taking measures affecting their rights and territories.

However, despite the formal recognition of indigenous peoples’ rights through legislation and
jurisprudence, the impact has been limited. One example is that licenses for exploiting natural
resources in indigenous territories have been granted without following the standards of
consultation established by the Constitutional Court. In general, the obligation to consult is seen
as a barrier to progress and development rather than a tool for inclusion and sustainable
development. The lack of implementation of legal and policy instruments, high level of
impunity and the absence of a progressive agenda for the inclusion and recognition of
indigenous peoples makes up for this situation.**® Can the legal measures under the transitional
justice system support a different development?

The Special Jurisdiction for Peace from an indigenous peoples’ rights perspective

The Special Jurisdiction for Peace is the justice component of the SIVIRNR, created by the
peace agreement. The JEP is set to investigate, clarify, prosecute and punish the most serious
crimes committed over more than fifty years of armed conflict in Colombia. The benefit of a
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perpetrator that choose to appear before the JEP is the reduced sanctions that apply to those
fully cooperating with justice by telling the truth and acknowledging responsibility.

It is still early on in the process in order to assess the JEP from an indigenous peoples’ rights
perspective. The JEP has barely begun to operate and there is lots of ground to be covered
before any concrete results can be seen. What can be assessed so far is the consultancy process
with indigenous peoples and the profile of cases selected.

When it comes to the consultancy process with indigenous peoples it has been developed within
the same framework and in cooperation with the other institutions of the SIVJRNR. The
protocols for the relationship and the participation of indigenous peoples has been developed
and there will be periodic follow-up meetings though the Ethnic and Racial Committee. Four
out of thirty-eight JEP magistrates are from the indigenous peoples. So far so good. However,
what probably will become the most challenging part is complementarity with indigenous
peoples’ justice systems (Special Indigenous Jurisdiction) and the desire set out in the peace
agenda of the indigenous peoples discussed above, to handle cases of human rights violations
not only committed by members of their communities, but also by other actors. The inclusion
of the territorial and ethnic perspectives is regulated in the JEP Rules of Procedure. Chapter 15
outlines the coordination with the Special Indigenous Jurisdiction, while chapter 16 handles the
roles of the Territorial and environmental commission and the Ethnic commission within the
JEP. Both commissions have bearing on indigenous peoples’ rights.

The Rules of Procedure sets out both the interjurisdictional coordination and articulation and
the participation of victims and perpetrators pertaining to the indigenous peoples within the JEP
framework. The provisions of the document constitute a rather flexible framework that have
the potential to comply with a culture-sensitive participation of indigenous peoples within the
JEP, as well as an interjurisdictional coordination that can approximate the expectations of
complementarity of the Special Indigenous Jurisdiction spelled out by the indigenous peoples.
Ayda Quilcue Vivas, Human Rights and Peace Counsellor with ONIC said that “... for the first
time, a clear will between two justice systems, such as the JEP and JEI, is declared, which is
far from the ordinary system in this country, these agreements open a path of hope ...”. %’

Looking at the cases taken on so far by the JEP, five out of seven cases have bearing on
indigenous peoples’ rights and also on indigenous peoples as victims.

JEP case number two handles the situation in Ricaurte, Tumaco and Barbacoas in the Narifio
department. This case prioritises the territorial and ethnic focus — especially looking at the
victimising actions perpetrated against the Awa people. The area has been marked by illegal
economic activities related to the armed conflict, including illegal mining and arms trafficking,
counting victimising practises as anti-personal mines, forced economic exploitation, forced
displacements, confinement, massacres and arbitrary detentions.*3
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Case three handles the extrajudicial killings known as “false positives” — extrajudicial Killings
where victims were presented as enemy soldiers killed in combat by state forces. This practice
was one of the main elements in the International Criminal Court’s preliminary exam on
Colombia. Some of the victims belong to indigenous communities.!3®

JEP cases number four and five address the severe human rights situation in a number of
municipalities in the departments of Antioquia, Chocd and Cauca. They include forced
displacements connected to land grabbing, environmental damage, massacres, torture, sexual
violence, forced recruitment and illegal detention, among other crimes. An important part of
victims are different indigenous peoples and a central reason for developing these two cases is
that they are to show the impact of the conflict on indigenous peoples, as peoples in these
regions have been among the most severely affected by the conflict, including infractions by all
actors,140 141

Finally, JEP case number seven is investigating recruitment and utilisation of children in the
internal armed conflict. This is an area where the impunity level is high as the ordinary justice
system only has reached condemnatory sentences in ten cases over the years. Only the
investigations opened by the Prosecutor General count 5,252 victims recruited by the FARC-
EP, but this is only a part of actual victims. As an example, Human Rights Watch estimated
that in 2003 the FARC-EP counted about 7,400 child soldiers in their organisation, this while
the total number of child soldiers at that point in time amounted to 11,000.24? The JEP considers
that the recruitment of children belonging to the ethnic groups is especially grave as it implies
the loss of cultural identity and their role in their communities. ONIC registered 540 cases of
child recruitment pertaining to indigenous peoples between 1989 and 2016.143

Comparing with the research framework

Mandate

The first requisite of the research framework is for transitional justice to go beyond the state-
centric view. This means taking into account the different nations and minorities present within
the nation state, taking a multi-ethnical and multi-cultural approach. A common way of
interpreting the reconciliation part of a truth commission is the re-establishing of trust between
citizens and between citizens and the State as well as the repairing of national unity and identity.
However, while reconciliation is an important goal, it should not mean the strengthening of a
particular national identity at the expense of others. This would, apart from ignoring the right
for indigenous peoples to define their own nationhood as provided by the UN Declaration on
Indigenous Peoples, also ignore the fact that many conflicts stem from and develop patterns of
ethnic dominance and failure to embrace a multi-ethnic environment. Instead of a mono-
national reconciliation, there is a need for a multi-national, multi-cultural and multi-ethnic
reconciliation approach, which requires dialogue across these dimensions.
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In the Colombian process this aspect probably becomes more evident when looking at
developments not necessarily exclusively proper to the internal armed conflict but which
happened before and during the conflict. A central aspect is access to and possession of land
and territory where different ethnic groups compete for resources. Indigenous peoples, groups
of African descent and people part of Farmers’ Reservations need to live side-by-side.
Simultaneously, their property and existence are threatened by the invasion of colonisers, legal-
and illegal extractive industries and others. This also leads us to the different development
models, applied by the different cultures and the Colombian State. For indigenous peoples, this
is an important divider vis-a-vis the State as the development model based on extraction of
natural resources, pursued by the State, is a contradiction to their cosmovisions and a threat to
their wellbeing and survival as peoples.

While all three components of the SIVJRNR were designed in order to consult, include and
adapt to the different ethnic minorities, when it comes to reconciliation it is too early to tell if
the process will be able to produce a multi-national, multi-ethnic and multicultural form of
reconciliation. The Truth Commission as well as the JEP certainly places lots of efforts in order
to investigate the infractions to international humanitarian law and gross violations of human
rights committed against indigenous peoples, as well as to clarify the impact of the internal
armed conflict on their wellbeing and survival as individuals and peoples. But, perhaps the task
of multidimensional reconciliation will be one of the most challenging for the SIVIRNR to
achieve. Timewise, as a process, it would not be reasonable to demand anything close to full
achievement within the limited timeframe available for the Truth Commission, although setting
a solid ground would be important. One should also be aware of the fact that many initiatives,
proper to peoples, communities and civil society are taking place around the country that can
contribute to this multidimensional reconciliation, however, having said that, the official
inclusion of this concept by the State is critical for its success.

Turning to the negotiation of the peace agreement, this was an affair exclusively between the
Colombian State and the FARC-EP. Indigenous peoples had long before the negotiations
demanded to be part of the process, but their will was not heard — in other words, their status as
a nations was ignored. It was not until the very final stages of negotiations that they were invited
to the table, negotiating the Ethnic chapter.

The second component in the research framework calls for transitional justice to go beyond an
individualistic form of analysis. Many truth commissions have focused on crimes committed
against individuals such as forced disappearances, extrajudicial killings and torture. While
utterly important and also contributing to the patterns of violence in a specific context, telling
the truth regarding indigenous peoples necessarily entails analysis of the effects on the peoples
and communities, including economic, social, cultural and environmental rights. In the
Colombian case, already the peace agreement between the Government and FARC-EP, takes
account not only of individual damage but to a large degree focuses on the impact on different
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groups, including indigenous peoples. In particular, the Ethnic chapter strengthens this
approach.

Also when it comes to the Truth Commission and the JEP, there is a pronounced emphasis on
the damage the internal armed conflict has caused ethic groups. Including in the cases opened
within the JEP, the focus on ethnic groups as collectives is marked.

The third element of the research framework calls transitional justice to go beyond recent
violations. A typical transitional justice process stemming from the transition from authoritarian
rule to democracy or from internal armed conflict to peace, is limited in time to the period
concerned between the outbreak and the conclusion of the events. Commissions might, for
explanatory reasons, be a bit flexible regarding the time period handled in order to give a
background to main events, but in general terms stick to the limited time-frame set out in their
mandates. When it comes to indigenous peoples this becomes a limiting factor as events
important for the realisation of their rights are likely to fall way beyond the short mandate of
this kind of truth commission. Looking at the indigenous peoples of the Americas, the history
of violence and repression goes more than five hundred years back in time. Translating this to
the current process in Colombia, the long internal armed conflict makes for a relatively
extended time window to work within — from 1958 to 2016 — but still this is quite far from what
would have been a suitable time frame for a truth commission exclusively handling the
Colombian State’s historical repression of indigenous peoples. The Truth Commission seems
to be open to a certain flexibility in order to reflect the impact on indigenous peoples. In fact,
its mandate includes to reflect the historical context in terms of the origins and multiple causes
of the conflict, relying on the documents published by the Historic Commission of the Conflict
and its Victims and other sources. However, it still remains to be seen how far back in time the
Commission will go in their final report and the mandate is still reduced to the internal armed
conflict.

Looking at the JEP, the cases opened are not only recent but at the same time not going back
too far in time. As an example, in case five, on the situation in the northern part of Cauca, the
period of investigation is set to 1993-2016. This may be explained by the fact that the possibility
of finding and presenting proof is one of the criteria for choosing cases and time is an obvious
limitation to that end.

The fourth component of the research framework calls for transitional justice to go beyond
archival and written sources. Interviews, public hearings and other events are at the very heart
of truth commissions, including the one in Colombia. However, the oral source is often
translated into writing in the form of reports and recommendations, using the dominant
language. This while oral tradition generally is a centrepiece of indigenous peoples’ culture.
And still, generalising about oral tradition, the different cultures also present different
characteristics in terms of their understanding of their own and the surrounding environment,
time frameworks and historic events. Adapting to this reality means looking at all stages of the
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process — including methodology, effective interaction with peoples, the resulting products and
the presentation of the same. As with other groups, the outcome will also necessarily depend
on who you incorporate in the process i.e. which sub-groups and individuals you listen to.
Handling all these aspects in a country counting more than a hundred peoples, obviously is a
huge task. Success is intimately connected to the meaningful participation of indigenous
peoples throughout the process. The Commission and the JEP have started out in a positive
manner, inviting the peoples at an early stage and through the creation of mechanisms for
continuous accompaniment of the process. There are though some reasons for concern — mainly
to do with security. Will the Commission be able to operate in all relevant areas due to the
security situation? Are the indigenous peoples willing to participate under these conditions and
will they be able to do so safely? The Commission will apply alternative ways of participating
in the areas where it finds difficulties operating due to security conditions, but what will this
mean for truth, reconciliation and non-recurrence?

When it comes to written versus oral sources, interviews with the Commission are typically
taped and then transcribed. It means that the records will be available in both forms and could
be used for non-written products, including in different languages. Exactly which products will
be produced for the dissemination of the findings and recommendations of the Commission is
too early to tell, but consulting the indigenous peoples continuously throughout the process
makes for a possibility of arriving at a set of products that respond to the different cultures.
Looking at products at hand at the time of writing though, even the ones conducted by the
indigenous peoples are text and internet based. This might of course have to do with the fact
that these are the ones that are most visible and for natural reasons reached when performing a
desk study.

Turning to the JEP, much of the advances and challenges are common to the ones faced by the
Commission. Being a judicial institution though, some additional challenges are at hand. One
is the assessment and understanding of oral evidence. Another the communication of findings
and conclusions. While yet another, although not specifically tied to the use of sources, is the
recognition and reparations that the sentences involving indigenous peoples as victims and
(individual) victimisers will determine — aiming at a reparations adapted to the cultural reality
at hand. Lastly, looking at the UBPD, this institution has been part of the joint process of
consultations with indigenous peoples, conducted in cooperation with the Commission and the
JEP, why the elements for a successful culturally adapted process of clarifying and searching
for forcefully disappearances and the return of victims found to families are present. It remains
to be seen how it will be implemented in practice.

Procedures

The second tier of the research framework is concerned with the protocols and procedures of
the transitional justice system at all stages of the process, involving and adapting to indigenous
peoples.
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The first of three aspects to consider is to ensure consultation to obtain free, prior and informed
consent. A crucial success factor for truth commissions is to consult with the ones they are to
serve — the victims. These consultations need to take place throughout the process — from design
to implementation. In this respect it is important to bear in mind the often stated fact that for
truth commissions, the process is as important as the outcome. In the case of indigenous
peoples, States have a duty to consult in good faith to obtain free, prior and informed consent
of any administrative or legislative measure affecting indigenous peoples.

As discussed above, the negotiation of the peace accords did not fully entail a satisfactory
procedure of free, prior and informed consent — the involvement of indigenous peoples took
place at the very final stages of peace negotiations, resulting in the Ethnic chapter. Also, in
preparing for the implementation of the peace accords, the Fast-Track process applied, meant
little involvement of indigenous peoples and the process most probably did not live up to the
standards of free, prior and informed consent. The majority of norms consulted with indigenous
peoples remained paper products or were substantially altered after consultations. However,
when it comes to the different parts of the SIVIRNR, participation and consultations in good
faith to obtain free, prior and informed consent has been established as the standard of processes
from the very beginning.

The second element of the research framework is for the transitional justice system to respect
indigenous peoples’ representative institutions. In relation to free, prior and informed consent,
a centrepiece is to determine who represents the indigenous peoples. In a matter that concerns
only one people, representation might be less complicated but in the framework of a transitional
justice system, determining rightful participation might be challenging. Broad representation is
a natural way to ensure inclusion and avoid exclusion but also means challenges in terms of
coordination. Furthermore, indigenous communities, as all societies, consist of different sectors
that not necessarily are represented in their leadership, such as women, children and youth. For
a truth commission a challenge is to ensure that anyone that should be heard will be given the
opportunity and that the interests of different sub-groups will be taken into account. Central is
also the principle of do-no-harm in order to avoid worsening divisions within communities and
between communities and to avoid re-victimisation. From a transformative justice perspective
i.e. for transitional justice to contribute to a transformative process when it comes to indigenous
peoples’ rights, the strengthening of indigenous peoples’ organisations and the movement as a
whole, can be an important result of the transitional justice process, as seen in Guatemala#4.

In the Colombian case, the respect for indigenous peoples’ representative institutions has been
profound. As discussed above though, women have not necessarily felt represented in the
national indigenous organisations and have also used other arenas such as the participation of
women in the peace process as a vehicle for advocacy. While this is a natural path to take, some
women also have hesitated to engage and speak out as it might fire back at them, in fear of
harming and dividing the indigenous movement. Looking at the Permanent Forum for
Concertation with the Indigenous Peoples (MPC), which is the mechanism used for free, prior
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and informed consent in relation to the SIVIRNR, all eight delegates representing indigenous
organisations are men. This while one of two “permanently invited” is a woman and two out of
five delegates representing the National Commission for Human Rights of the Indigenous
Peoples (CDDHHPI) are women.'*® Now, even if numbers and representation do not tell the
whole picture when it comes to the processes behind or real influence in the process, they
indicate that there is a potential problem of representation and a real problem of equality.

Another complexity in the Colombian case is the large number of indigenous peoples. The
process is of course made more manageable through the interaction with organisations that
represent several or even a large number of peoples, such as in the case of ONIC. However, it
seems reasonable to be concerned whether the peoples that are smaller in numbers and at the
verge of being extinct, have a say and real influence. ONIC claims to represent these peoples
and in effect draws attention to the special situation faced by them, but still, in a process like
this, it must be of great importance seeing to that not only the stronger peoples are heard and
benefit from the process but also the ones lacking resources and their own political platform.
Otherwise the process risk worsening inequalities and dividends between peoples.

The third and last element is for transitional justice to provide attention to the specific needs of
indigenous witnesses. The different entities in transitional justice should adopt culturally
adapted methodologies for the interaction with the different indigenous peoples, including
psychosocial support. It is also important to count with indigenous staff and interpreters to be
able to fulfil their role. Among the many elements at hand, central concepts of the framework
within transitional justice might not have a translation into indigenous languages, and similarly,
the way of describing an event by an indigenous witness might not be correctly understood by
an outsider to the culture. And, again, to be able to do-no-harm in order to avoid negative effects
for the individual and the community and avoid re-victimisation, cultural adaptation is essential.

In Colombia, the SIVIJRNR has set the protocols for the interaction with indigenous peoples,
placing participation in every moment as a cornerstone of the process, but this is a huge task,
considering the rich variety of indigenous peoples and other ethnic groups. A chain is only as
strong as its weakest link and this certainly goes for the special procedures within a transitional
justice process. Perhaps most important in this respect is the last link — the ones at the very end
of the chain — interacting with individual and collective victims. It is still too early to say how
this interaction with indigenous peoples will turn out in reality — i.e. how indigenous peoples
will grade their experience of participating in the SIVJRNR.

Final comment on the comparison

Looking at the Colombian peace process and the resulting framework for transitional justice,
so far in the process, the comparison with the ICTJ recommendations, used as a research
framework for this study, paints a process that to a high degree complies with the
recommendations. The part that differs most from the recommendations is the peace process
i.e. the negotiation of the peace accords, which was an affair between the FARC-EP and the
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national Government, at least partly ignoring the status of indigenous peoples as nations and
their right to free, prior and informed consent, even if invited at last moment, negotiating the
Ethnic chapter together with other ethnic minorities. However, it is also true that the peace
negotiations is the only part of the transitional process examined in this paper that has been
concluded and for that sake the only one that can be fully evaluated.

Supposing that the implementation of the SIVJRNR follows the path taken during its inception
phase, the possibilities for the Colombian process to be transformative in regards to indigenous
peoples’ rights should be promising, relying on the accuracy of the ICTJ recommendations.
However, not only the SIVIRNR is decisive in this respect — also other parts not examined in
this paper, as for example the land restitution programme, the reincorporation programme, the
Development Plans with Territorial Focus, the National Comprehensive Program for the
Substitution of Crops Used for Illicit Purposes and the Comprehensive Rural Reform will have
implications for the realisation of indigenous peoples’ rights. And, maybe above all, the peace
and security in the territories affecting the wellbeing of indigenous peoples, threatened by legal
and illegal activities that continue and even accelerate in the post peace-accords era in the form
of extractive industries, agribusiness, colonisation by small farmers, drug production and
trafficking, illegal armed groups and criminal gangs; causing displacement, confinement, land
grabbing, killings and other human rights violations leading to a veritable ethnocide or cultural
genocide and in some cases ethnic cleansing of indigenous peoples.

Finally, a note on the comprehensiveness of the Colombian system for transitional justice. The
system, the SIVIRNR, spells out that it’s the Comprehensive System for Truth, Justice,
Reparations and Non-recurrence. Even the name itself says that it ought to be comprehensive.
However, this is only true to a certain extent. Its three components — the CEV, the JEP and the
UBPD - are to a large extent to collaborate and as has been discussed above, has done so for
example in terms of coordinating processes for the free, prior and informed consent, avoiding
parallel processes as much as possible. However, the mandates and rules of procedure to a
certain extent contradicts this comprehensiveness — at least in the wider meaning of also being
integrated in terms of procedures from a victim’s perspective. The fact that the CEV cannot
share information to the JEP is one such contradiction. Another example is that victims and
witnesses might have to appear before more than one entity, giving the same story, if
participating in more than one mechanism. Added to this are the different institutions for
reparations that sit outside the SIVJRNR framework, remainders of the institutions created
within the implementation of the peace process with the paramilitary, product of the Law on
Victims and Land Restitution (law 1448 from 2011) such as the Unit for the Attention of
Victims and the Land Restitution Unit. These institutions that lay outside the SIVIRNR
framework are central for reparations and many individuals and collectives now entering the
SIVIRNR, most likely already rendered their story to these institutions. So, the
comprehensiveness of the Colombian system for transitional justice is at its best, partly reality,
although having said this one also has to admit that the preconditions are challenging, having
to relate to a past process with the paramilitary, and a possible future process with the ELN.
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Concluding remarks

Indigenous peoples’ participation in transitional justice — opportunity for
change?

The question whether indigenous peoples’ participation in transitional justice represents an
opportunity for change is not easily answered, and the answer will necessarily vary from one
case to the other. Further, the present case study was made relating to a transition from internal
armed conflict, why the question is how much can be translated to a situation where the
transition at hand is one of authoritarian rule to democracy or from colonisation to self-
determination and self-governance. As discussed above, the Colombian peace and transitional
justice process to a large degree comply with the conditions set forth in the research framework,
conditions which are supposed to give fertile ground for the participation of indigenous peoples
and for advancing indigenous peoples’ rights. The exception is the peace negotiations process
where indigenous peoples were invited at the very last moment.

A central aspect of the research framework says that transitional justice should go beyond recent
violations in order to help realise the rights of indigenous peoples. Looking at one of the most
recent truth commissions being set-up — the Norwegian truth commission, investigating the
“Norwegianisation” and injustices against the Sami people and the Kven Norwegian Finnish
minority — the time frame for the commission is from the nineteenth century until today and
can be extended even further back in time if considered relevant. Such a time-frame naturally
provides a fertile ground for investigating historic injustices and their impact on the situation
of indigenous peoples and minorities today. What is more — it was set up with these groups at
the centre. In comparison, the Colombian Commission and the SIVIRNR, embarks a quite
limited time frame — from 1958 to 2016 — and does not have the indigenous peoples at the centre
of its mandate. Due to the length of the internal armed conflict though, the window is unusually
wide — amounting 59 years — this while the Commission might go even further back if
considered relevant for its mandate. In practice, the Commission has also shown to extend the
timeframe beyond 2016 — following and acting on current developments — for example related
to the grave situation of human rights defenders and social leaders seen since the inception of
the Commission.

A commission counting a more generous time window arguably would have a better chance of
delivering a more comprehensive truth, provided that it counts with resources to dig deep
enough in each relevant time period and topic i.e. it would deliver “more truth”. But, what about
justice? The short answer is that truth commissions are usually not judicial bodies and therefore
not supposed to deliver justice in the sense of sanctions and material or monetary reparations.
However, returning to the central question of this report — if transitional justice can deliver

change for indigenous peoples — brings us to question what a truth commission and the whole
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transitional justice system can bring about to push change? One position is what would be fair
and desirable from the peoples’ perspective and another what is reasonable and achievable
taking account of all actors and interests in a specific context. Going back, say five hundred
years, will certainly provide more information on historic injustices and as well as evidence on
the origin of a people and the historic occupation of ancestral lands, for example. These
evidence can be used in different processes, including in courts. One example is a case where a
Sami community?*® sued the Swedish State aiming at self-determination of hunting and fishing
rights within their territory — a right that had been taken away by means of a Government
decision — leaving decision-making to the regional administration. The S&mi community used
official written sources as well as archaeological findings in order to prove their long-term links
to their ancestral lands. A transitional justice system that can deliver such evidence would
potentially be a resource for peoples defending or aiming at re-conquering their rights to
ancestral lands.

However, returning to the Colombian case, what would be reasonable and achievable looking
at the context and its different actors? Although it would be important to disclose and make
widely known all injustices committed by the Spanish Crown during colonial times — especially
less known practices — maybe from a justice perspective it would be wiser and more reasonable
to focus on more recent times, say from the independence from Spain. This would probably
also make for better chances in terms of justice, as it would be possible to claim the continuity
of the Colombian State from that point in time. Now, the mandate of the Colombian Truth
Commission does not go as far back as independence from Spain, it does however cover a
relatively wide time-frame within which there should be a good potential for finding and
exposing the patterns of gross human rights violations and serious infractions of international
humanitarian law committed against indigenous peoples, albeit only in the context of the
internal armed conflict. These findings could be used as an advocacy resource for indigenous
peoples at a more general level. When it comes to the JEP, as discussed above, cases will
probably be of more recent nature, but on the other hand provide more detailed evidence on
specific events and situations compared to the Truth Commission.

Looking outside of the SIVJRNR, there are also other mechanisms with potential to advance
indigenous peoples’ rights on the ground. The land restitution programme is such a component,
having the potential for securing much needed land rights for the peoples, albeit the above
discussed capacity shortage for its implementation, which needs to be addressed for effective
change on the ground. Other components include the Development Plans with Territorial Focus,
the National Comprehensive Programme for the Substitution of Crops Used for Illicit Purposes
and the Comprehensive Rural Reform - also these facing difficulties of adequate
implementation, especially in relation to indigenous peoples.

Reflecting on the genuinely disturbing conditions for the incredibly rich variety of indigenous
peoples living within and across Colombian national borders, it might actually be an advantage
to concentrate efforts on disclosing the recent history of injustices, including on-going
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injustices. This since resolving a situation where the majority of peoples face serious threats of
being extinguished as peoples, cultures and individuals, needs urgent attention, resources and
effective action from the Colombian Government and its branches.

Another provision of the research framework is for transitional justice processes to go beyond
archival and written sources. While this is essential in relation to indigenous peoples, when
looking at the different truth initiatives run by indigenous peoples and their organisations in
Colombia, these are mainly expressed in Spanish and use internet as their platform. The reason
for coming across these initiatives for this study naturally stems from the fact that much of the
research was made using internet sources — there are of course a plethora of other truth
initiatives — especially local — having other setups. Mapping the different initiatives has not
been part of this study as its focus is on the “official” transitional justice process, however
reflecting on former initiatives, they might have something to say about the participation of
indigenous peoples in transitional justice and the opportunity for change. In order to reach
change, indigenous peoples need to advocate their truth and their rights in front of “mainstream”
society including the State and its institutions and the way to reach them is through mainstream
language and platforms. Thus, indigenous peoples’ truth initiatives that use the language of the
colonising State might well be rational from an advocacy for change perspective.

Internal participation and representative institutions

In the Colombian case, the respect for indigenous peoples’ representative institutions has been
profound. However, women have not necessarily felt represented in the national indigenous
organisations and have also used other arenas, such as the participation of women in the peace
process, as a vehicle for advocacy. While this is a natural path to take, some women also have
hesitated to engage and speak out as it might fire back at them, in fear of harming and dividing
the indigenous movement. Looking at the mechanisms for interaction with the SIVIRNR, even
if numbers and representation do not tell the whole picture when it comes to the processes
behind or real influence in the process, they indicate that there is a potential problem of
representation and a real problem of equality.

Another challenge in the Colombian case is the large number of indigenous peoples. The
process is of course made more manageable through the interaction with organisations that
represent several or even a large number of peoples, such as in the case of ONIC. However, it
seems reasonable to be concerned whether the peoples that are smaller in numbers and at the
verge of being extinct, have a say and real influence. ONIC claims to represent these peoples
and in effect draws attention to the special situation faced by them, but still, in a process like
this, it must be of great importance seeing to that not only the stronger peoples are heard and
benefit from the process, but also the ones lacking resources and their own political platform.
Otherwise the process risk worsening inequalities and dividends between peoples. Having said
this, there is not necessarily an automatic correlation between the size of a people in terms of
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individual members and its advocacy power, but in general it seems reasonable to assume that
peoples in danger of extinction have fewer resources for advocacy.

While the research framework rightfully points to the importance of respecting indigenous
peoples’ representative institutions it might be valuable to keep in mind the basic principles of
a human rights-based approach, including participation, non-discrimination, empowerment and
transparency.

Scope of justice delivered by the SIVIRNR

Looking at the scope of justice that can be expected from the SIVJRNR in terms of collective
justice for indigenous peoples, the aim of justice within the framework of JEP is to be restorative
— i.e. to repair what was broken through the conflict. What we can expect is for truth to be
delivered at a more general level by the Truth Commission while the JEP will bring clarity on
collective and individual cases, including sanctions and reparations. Thus we can expect truth,
justice and reparations. However for the system in itself to be transformative in terms of
indigenous peoples’ rights, might be hoping for too much. It definitely can lay a fertile ground
and provide tools that can be used for carving out those rights in a transformative manner in the
near future. Then, of course, as pointed out in the previous section, several of the components
laying outside of the SIVJRNR, but being part of the package resulting from the peace accords,
are important building blocks for the realisation of indigenous peoples’ rights on the ground.

From rhetoric to action

Perhaps the most important aspect for bringing transformative justice to the indigenous peoples
of Colombia is converting words into action. As been shown above, the Colombian State and
its branches has a mediocre record when it comes to make effective the promotion, protection
and implementation of indigenous peoples’ rights. The right to life and survival is a central and
basic part of all human rights covenants, which is not being guaranteed by the Colombian state
in relation to indigenous peoples, as has been shown and continuously criticised by the
Colombian Constitutional Court. Moreover, indigenous organisations witness the generally
poor implementation record of agreements sealed with the State and the excessive responding
time by different Government agencies discussed above, due to lack of resources and
specialised knowledge on indigenous peoples, which makes implementation slow and
inadequate.

In this respect it is notable how the peace accords have been praised for their focus on the

territories, gender approach and focus on ethnic groups, and how at the same time, these parts
of the accords are lagging behind in terms of implementation.
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Non-recurrence — already a vision broken?

Essential for a transformative process to take place — and even a restorative process to thrive —
is the effective non-recurrence of past events and avoid re-lapsing into conflict. Unfortunately,
apart from the fact that the internal armed conflict between the FARC-EP and the Government
is only one of the multidimensional conflicts that indigenous peoples of Colombia face, if not
re-lapsing into conflict, at least the conflict is transforming, involving other patterns and actors.
As been discussed above, the security situation for human rights defenders and indigenous
peoples’ leaders has aggravated after the signing of the peace accords as the vacuum left by the
FARC-EP is claimed by other armed groups. Murders of human rights defenders and social
leaders continue at alarming rates and new cases of forced displacements and confinements
continue in the first half of 2020.

In some cases the vacuum created means access to geographic areas rich in natural resources
which also attract other actors — both legal and illegal — leaving the indigenous peoples with
many fronts to cover. From this perspective — interpreting the provision of non-recurrence in a
wider manner — recurrence, even if not being a carbon copy of the past, is already happening in
certain contexts. All the above is of course subject to the exact reality of each people and
location — just as it has been before — not all peoples were affected in the same manner and
magnitude by the internal armed conflict.

Looking at reformation of the State apparel and turning to security sector reform, unfortunately
various highly troublesome developments have been disclosed in 2019 and 2020. First, in 2019,
the uncovering of directions within the army similar to those that triggered the earlier false-
positive scandal of extrajudicial killings by the army in order to show better statistics and obtain
rewards. Then in 2020, the unfolding of a systematic operation by Army intelligence units,
developing detailed dossiers on the personal lives of at least 130 reporters, human rights
defenders, politicians, judges, and possible military whistle-blowers. Both actions are a form of
repetition that have implications for indigenous peoples. The need for a serious security sector
reform and lustration within the security sector is evident and urgent.4’

Looking as reconciliation as a part of non-recurrence, a common way of interpreting the
reconciliation part of a truth commission is the re-establishing of trust between citizens and
between citizens and the State as well as the repairing of national unity and identity. However,
while reconciliation is an important goal, it should not mean the strengthening of a particular
national identity at the expense of others. This would, apart from ignoring the right for
indigenous peoples to define their own nationhood as provided by the UN Declaration on
Indigenous Peoples, also ignore the fact that many conflicts stem from and develop patterns of
ethnic dominance and failure to embrace a multi-ethnic environment. Instead of a mono-
national reconciliation, there is a need for a multi-national, multi-cultural and multi-ethnic
reconciliation approach, which requires dialogue across these dimensions. The SIVJRNR
makes a serious attempt to include a differentiated approach also in relation to reconciliation,

but, as discussed above, this process must be wider than the SIVIRNR, longer in time and
74



transformative, in order to ensure a multi-national, multi-cultural and multi-ethnic
reconciliation and the building of a platform for co-existence which embraces the multi-
national, multi-cultural and multi-ethnic dimensions.

Transitional justice — transformative in itself or a vehicle for change?

Just a few concluding words on the potential of transitional justice to be transformative. No
doubt that transitional justice should aim at reaching beyond its restorative basis and nature.
But, how much can we expect from transitional justice itself? Looking at the Colombian
process and its different components, what can be expected is mostly restorative measures,
although some of these might have effects that to a certain extent changes the life of individuals
and collectives. The Truth Commission will deliver truth, the JEP will deliver truth, verdicts,
sanctions and reparations and the UBPD will deliver the right for relatives to know the truth
about the fate of their loved ones and the right to care for their remains. Moreover, victims
should be at the centre of these processes and non-recurrence is the overarching goal. However,
to what degree can we expect this process to amount to a level of being transformative? Perhaps
it is not from the proper SIVJRNR that we can expect transformative justice but rather the long-
term use of its products and the processes that are connected to and inspired by the SIVIRNR
and the implementation of the peace accords that as a sum can add up to transformative justice.
As elaborated upon above, several components of the peace accords and on-going processes
originating from the demobilisation of the paramilitary, also add to restitution and hopefully
also to a transformative process of Colombian society.

Moreover, for transitional justice to contribute to a transformative process when it comes to
indigenous peoples’ rights, the strengthening of indigenous peoples’ organisations and the
movement as a whole, can be an important result of the transitional justice process, as
previously seen in Guatemala.

So, can transitional justice in itself be transformative? It all boils down to a question of where
and when transitional justice starts and ends. The transition from armed conflict to peace or
from authoritarian rule to democracy in itself must be said to be of transformative nature and
certainly needs to be transformative also in its different parts and details in order to be
sustainable. It entails processes that pertains to the proper transitional justice process but can
also include other processes, for example provided by a peace treaty. This while the seeds sawn
in a transitional justice processes also have been known to grow and prosper long after the
official process ended, nurturing from the fertilisers produced by the process and the rain that
suddenly make them grow and give fruit. Turning to indigenous peoples, to say that transitional
justice processes so far to any significant degree have been transformative would be to say too
much. Transformative processes include so much more than a verdict on gross human rights
violations against indigenous peoples and non-repetition of the past, it means changing
structures and creating opportunities, ensuring that new generations of indigenous peoples can
lead a life in peace, counting on the full enjoyment of rights and freedoms as peoples and
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individuals. It means the recognition of ways of life, not only on paper, but in practice. And it
means turning the development of peoples slowly dying to creating the preconditions for
cultures to flourish. The potential is there for transitional justice processes to at least serve as
tools that can be used for advocating change in this direction, including the cases where truth
commissions are not dedicated to transition from colonisation to self-determination and self-
governance.
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In remembrance of the peoples and cultures that are no longer with us
and in support of the peoples and cultures struggling for survival.

The present study elaborates on the participation of indigenous peoples in transitional justice
processes, with the aim of understanding if and how these processes can be a vehicle for advancing
the effective rights of indigenous peoples in a given territory. The ongoing transitional justice process
in Colombia — product of the 2016 peace accords between the FARC-EP and the Colombian
Government — is studied in order to better understand the dynamics and the possibilities presented in
a current process. As a guiding framework for analysis, a model product of a symposium hosted and
published by the International Centre for Transitional Justice, is used.

The Swedish Foundation for Human Rights is a non-profit foundation founded in 1991, with the
objective to promote human rights through human rights education, advocacy and international
development cooperation. The Swedish Foundation for Human Rights has been working together with
partner organisations in Latin America, Africa and Asia since the beginning of the 1990s. Over the
years, the role of redress for grave human rights violations and transitional justice, has grown ever
more important. Simultaneously, the need for adapting transitional justice measures to local
conditions, gender, age, ethnicity, culture and other factors, has received more and more attention.
The present study aims at contributing knowledge on transitional justice in relation to indigenous
peoples. The Swedish Foundation for Human Rights has a long history of cooperation with Colombian
partners and of making the situation in Colombia known to different actors, with the aim to bolster
knowledge and inspire action. Another important part of our mandate is to work with transitional
justice. The present study connects our expertise in the Colombian context and transitional justice and
showcases immediate implications for securing and advancing indigenous peoples’ rights within the
framework of transitional justice.
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